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Executive Summary  
The new managed care regulations provide a state-led path forward for Pay for Success.  

 

The Centers for Medicare and Medicaid Services (CMS) published new managed care reg-

ulations on 25 April 2016 that went into effect after 24 June 2016.  They provide a way 

forward for states to create broadly applicable value-based purchasing frameworks that 

enable managed care entities to undertake service-delivery innovation and, if desired, fi-

nance the projects using Pay for Success mechanisms.  They do require a collaboration 

between federal, state, and local parties – especially in the approval of managed care con-

tracts.  

 

GHHI will actively work to leverage this option to move forward its Pay for Success port-

folio of 11 projects, where applicable. 

 

Key Takeaways 

➢ The new managed care regulations provide a path forward for value-based purchas-

ing arrangements between managed care providers and their sub-contracted service 

providers, which is inclusive of health-related social-service providers. This allows 

for value-based purchasing agreements that leverage a combination of outcomes-

based payments with Pay for Success financing, so long as the approved value-based 

purchasing agreement is included in the contracts between the respective state and 

their managed care providers, ensuring Federal Payment Participation (FPP) at ex-

isting levels.  

 

➢ States may require managed care providers to implement value-based purchasing 

models, but there are limitations and it is unclear if they can allow early adopters to 

proceed ahead of their peers, though there should be no reason to prohibit it.  

- The contract between the state and managed care provider must include the 

value-based purchasing arrangement or state that the arrangement will be in-

cluded;  

- The program must contribute to one of the state’s Quality Strategy goals and 

evaluate how effectively the program does so; 
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- The state’s programs must be available to a ‘class’ of managed care network 

providers on equal terms, only be defined by appropriate criteria; and,  

- States cannot dictate the amount or frequency of managed care entity expend-

itures in the value-based purchasing arrangement.  

 

➢ If meeting these and other criteria, the value-based purchasing program can be im-

plemented by the managed care provider and program expenses, as described in the 

managed care contract, will be considered in the calculation of future managed care 

rates as set or approved by the state in the same manner as a state plan benefit and 

those expenditures will be counted towards the numerator of the Medical Loss Ratio 

(MLR).   

 

Many new managed care regulations provide the authority to require, incentivize, en-

courage, or allow for a class of managed care providers to undertake value-based pur-

chasing programs, within limitation. Such programs can include managed care provid-

ers using outcomes-based payments to compensate their subcontracted service provid-

ers and financing the services using Pay for Success arrangements.  

 

CMS is prepared to respond to such proposals from states, with their managed care 

partners, and provide guidance on specific programs. GHHI is actively developing such 

proposals with our managed care and state partners to support our portfolio of Pay for 

Success projects that seek to break the link between unhealthy housing and poor health-

comes.  
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Background  
An overview of the Managed Care Regulations including context, the relationship to GHHI, and a 
broader perspective on Pay for Success projects 

 

The Centers for Medicare and Medicaid Services (“CMS”) publish comprehensive topic-

specific regulations such as those for managed care and published the most recent final 

rule (version) of the regulations governing managed care on 25 April 2016.  They took 

effect 60 days thereafter on 24 June 2016 in the form of Title 42 of the Code of Federal 

Regulations.1  These rules govern states and their relationships to providers of managed 

care doing, with 42 CFR 438.6 specifically addressing appropriate compensation.   

 

CMS has recently been driving a transition away from compensation mechanisms that 

provide reimbursements based on the number or volume of services performed. Their 

move has been towards a concept of providing compensation for the value of care pro-

vided. While there has been some progress in this direction, the new managed care regu-

lations seek to further this transition from volume to value by including new and innova-

tive compensation mechanisms, even those yet to be pioneered.  For example, 42 CFR 

438.6(c)(1)(i) allows for states to require their managed care providers to participate in 

value-based purchasing initiatives, and provides several possibilities for such arrange-

ments, but also leaves the door open for ‘other’ such mechanisms.   

 

CMS chose to include broad language allowing for value-based purchasing but did not cite 

Pay for Success explicitly.  Due to the novelty of such mechanisms, there is still a desire 

for a clarification or an established precedent with regards to two key issues: 

➢ Permissibility: Under what specific conditions could the outcomes-based payments in 

Pay for Success projects be considered a value-based purchase?   

➢ Actuarial soundness: How will actuaries that determine reimbursement rates treat 

such payments?   

  

                                                                                                                                       

1  At least sections 431, 433, 436, 438, 440, 457, and 495 were impacted by different provisions.  
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Analysis 
New managed care regulations will allow Pay for Success investments to address social determi-
nants of health by leveraging value-based payments. 

 

The new Medicaid managed care regulation gives us a path forward for Pay for Success 

transactions.  There are several key features worthy of note.  

 

This option does:  

➢ Allow for states to initiate value-based purchasing projects and other innovations;  

➢ Allow a state to require participation in the program by a ‘class’ of appropriately de-

fined managed care network providers;  

➢ Require a contractual agreement between the state and managed care organization 

that explicitly includes the value-based purchasing program and CMS must approve 

that contract;   

➢ Allow for reimbursement of any program elements included in the contract between 

the state and their managed care provider(s) so long as it is a stated part of the value-

based purchasing program, to which the parties may list exceptions;  

➢ Treats those listed program components as if they were medical expenses counted in 

the numerator for calculation of the Medical Loss Ratio (MLR); 

➢ Allow working with an entire population or a targeted sub-population so long as those 

decisions are made based on criteria of medical need; and,  

➢ Require that the value-based purchasing initiative advances one of the state’s Quality 

Strategy goals and have an evaluation that will determine how effective it was at ac-

complishing the goal.   
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This option does not: 

➢ Require a waiver, demonstration, or other exemption from CMS; 

➢ Allow states to set the frequency or amount of value-based payments in the value-

based payment initiative, though the same regulation does not specify requirements 

of the managed care provider’s relationship with their subcontracted service-provid-

ers; 

➢ Allow the state to direct the expenditures of their managed care providers, except in a 

very limited way, such as generally requiring implementing the purchasing model, or 

other specific items outlined in the regulations; and, 

➢ Specify or limit the way in which the managed care organization can contract for the 

provision of those services to their enrollees – meaning that those contracts are gov-

erned by existing contracting regulations, which Pay for Success can be structured to 

work within. 
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Next Steps 
An overview of the top priorities for Pay for Success at GHHI 

 

GHHI will work to leverage these findings to advance our Pay for Success portfolio. We 

feel that this potentially opens the door to a major revolution in funding public health 

innovation and we also understand that there is much work to be done.   

 

GHHI will:  

1. Work to address specifics and applicability with each of our partners. 

2. Develop standard contracting language with our partners that will allow 

them to enter into Pay for Success transactions. 

3. Actively pursue negotiations with and on behalf of our managed care partners 

to amend managed care contracts to include the value-based purchasing arrange-

ments that will enable Pay for Success projects.    

4. Ensure state agencies that there is a clear path to Federal Payment Participa-

tion (FPP) in Pay for Success initiatives, including advising them on that path.    

 

Addressing Specifics  
At GHHI we are cautiously very optimistic about the regulatory language, specifically the 

permissiveness for brokered negotiations between private managed care organizations 

and states because it may allow for either party to initiate projects.  There are still several 

issues to be addressed, including: 

1. How willing will each state be to add a cost-neutral contract amendment with a 

managed care organization?  

2. How willing will CMS be to sign off on contractual amendments after the state has 

given their blessing to the project? 

3. How much time will the process take once initiated? 

 

GHHI has begun investigating these questions and hope to have answers in the very-near 

future as we continue to work with industry practitioners.  
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Develop Standard Contracting Language 
The GHHI team has already identified the key issues that need to be resolved for a man-

aged care organization to enter into Pay for Success transactions and is actively translat-

ing their resolution into the foundational principles of a contractual arrangement.  We 

will then turn to working with our legal counsel to formalize the language before distrib-

uting to outside parties.  We expect this process to move quickly leveraging experiences 

with states that have established processes for approval of value-based purchasing pro-

grams.  For example, Texas has an effective approval process for value-based purchasing 

arrangements, which we are adapting into a set of recommendations for other states.  

 

© www.ghhi.org

One needed contract is between Medicaid and their managed care provider, 

to allow participation in approved value-based purchasing programs.

Medicaid contracting requirements

Source(s): GHHI

Intermediary

Service 

Provider

Investors

Evaluator

Key insights

• Medicaid does not directly enter into any Pay for Success 

contract. 

• Medicaid amends their contract(s) to allow the managed 

care provider to undertake value-based purchasing 

programs.

• The intermediary typically holds all PFS contracts. 

Medicaid
Payer

(MCO)

Required contractual relationship

 

 

 

 

Actively Pursue Negotiations 
GHHI has begun negotiations or facilitating negotiations between CMS, states, and man-

aged care partners in multiple locations.  For example, in Tennessee the TennCare ad-

ministration has demonstrated interest in introducing alternative methods for leveraging 

new funding sources for public health innovation.  As a result GHHI is working with and 
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will ultimately convene all the managed care providers in the region of the state. This 

discussion is pending, but confirmed.  

 

© www.ghhi.org

… there are limitations on what the state can require of their managed care 

providers, including, but not limited to, structuring a project. 

Contracting differences

Source(s): * Federal Register / Vol. 81, No. 88 / Friday, May 6, 2016 / Rules and Regulations

Amount and frequency of expenditures

As described on p. 27577*: arrangements between the state and managed care provider do not 

regulate arrangements between the managed care plans and providers. So, while a state cannot 

regulate the amount or frequency of value-based payments, the managed care provider can set 

these terms with subcontractors in their arrangement. 

State to

managed care

provider

Relationship with 

service providers

Application of (c)(2)(ii)(A) Managed care provider’s discretion: 

Separate contract (1) Separate contract (2)

Allows Value-based purchasing Contracts to pay for value

 

 

In other locations, we are actively laying the groundwork for those negotiations by work-

ing on behalf of our health partners and constructively engaging with state level officials 

to obtain buy-in for the ideas of value-based purchasing, Pay for Success financing, out-

comes-based payment mechanisms, and the importance of addressing the environmental 

determinants of health.  We feel that when we have specific language we will be able to 

enter these negotiations with strong working relationships, a deep understanding of what 

each party’s interests are, as well as what mutually beneficial terms would be.   

 

Assure States That There Is a Path Forward 
GHHI will work through negotiations and other collaborative efforts, which may include 

CMS to ensure state agencies that there is a path forward for their Pay for Success initia-

tives that will secure Federal Payment Participation funding to match their current Med-

icaid expenses. We are already working to establish a convening of national public health 



 Next Steps  7 

 

leadership in the coming months to focus on the topic and determine the best way for-

ward. At this stage, we are pursuing two primary options: 

➢ We are requesting formal acknowledgement that Pay for Success financing can be 

used in value-based purchasing arrangements that include outcomes-based payment 

mechanisms, and, 

➢ We are actively collaborating with partners to develop and advance proposals for 

states to bring to CMS for response including those components.  

 

We believe that pursuing these two options will establish an appropriate precedent for 

Pay for Success to become a new tool in financing public health innovation.   
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42 CFR 438.6(c) 
An overview and analysis of the actual rule guiding delivery system and provider payment initia-
tive under specific contract type, including most Managed Care Entities (MCEs) 

 

GHHI’s assessment is that CMS has clearly outlined the conditions under which a state 

may require certain MCEs to implement value-based purchasing models that include 

value-based purchasing arrangements that leverage outcomes-based payment mecha-

nisms and Pay for Success financing. GHHI’s contention is that Pay for Success is a “ser-

vice payment model intended to recognize value or outcomes over volume of services”; 

however, we also contend that Pay for Success is not a pay-for-performance arrangement.   

 

We would like to further identify a few key issues for parties seeking to engage in or sup-

port Pay for Success projects.  Contracts of this type must, to be compliant, abide a few 

key issues. We find, in our review of these regulations that: 

➢ Pay for Success is not a form of pay-for-performance but rather is a form of financing 

for a specific type of value-based payments that leverages retrospective outcomes-

based payments made on an actuarially sound basis for reductions in cost of care or 

other improvements in quality. Pay for Success projects are based on the delivery of 

intervention services that typically seek to decrease the required and, in turn, the ob-

served medical utilization of a population, especially acute care utilization such as hos-

pital readmissions.  

➢ States may require implementation of such models, which should also allow states to 

permit parties to advance value-based purchasing models inclusive of those leveraging 

Pay for Success financing.  

➢ Pay for Success projects do not adopt minimum or maximum fee schedules; uniform 

increases, decreases, or limits for providers; nor does Pay for Success provide any in-

herent incentives or withholdings for any providers. 

➢ States can all allow or direct expenditures generally on value-based purchasing ar-

rangements for all Managed Care Entities in their jurisdiction, or a sub-classification 

thereof, agnostic to the use of Pay for Success financing.  

➢ States must require managed care entities to link their projects evaluation to the 

state’s Quality Strategy, often inclusive of reducing costs and other foci. 
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➢ Pay for Success arrangements are contingent on the use of independent evaluations to 

determine the impact they have on the desired outcomes, which can and should in-

clude the extent to which they accomplish the goals of the state’s quality strategy.  

➢ Pay for Success arrangements are not automatically renewed, nor is there appetite to 

do so on the managed care provider side, at this time. They are seeking to test the 

effectiveness of services in real world circumstances so that they can work with their 

state(s) to determine if and how the services should be treated in the future.   

➢ States can enable all Managed Care Entities to pursue Pay for Success arrangements 

by specifying appropriate terms to all applicable parties in the state. Those terms 

should include a list of appropriate performance measures or specify required ones, 

for example, reductions in total cost of care, acute care utilization, or other meaningful 

metrics.  

➢ State contracts with Managed Care Entities are prohibited from directing the amount 

or frequency of spending required.  The Managed Care Entity would determine their 

own terms with their subcontracted service providers for the Pay for Success arrange-

ment. 

➢ Pay for Success arrangements return unspent capital to their funders or allow MCOs 

to retain surplus economic value. 
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Text Of 42 CFR 438.6 (c) 

Delivery system and provider payment initiatives under MCO, PIHP, or PAHP contracts— 
(1) General rule. Except as specified in this paragraph (c), in paragraph (d) of this section, in a specific provision of Title 

XIX, or in another regulation implementing a Title XIX provision related to payments to providers, that is applicable to 
managed care programs, the state may not direct the MCO's, PIHP's or PAHP's expenditures under the contract. 
(1)(i) The state may require the MCO, PIHP or PAHP to implement value-based purchasing models for 

provider reimbursement, such as pay-for-performance arrangements, bundled payments, or other 
service payment models intended to recognize value or outcomes over volume of services. 

(1)(ii) The state may require MCOs, PIHPs, or PAHPs to participate in a multi-payer or Medicaid-specific deliv-
ery system reform or performance improvement initiative. 

(1)(iii) The state may require the MCO, PIHP or PAHP to: 
(1)(iii)(A) Adopt a minimum fee schedule for network providers that provide a particular ser-

vice under the contract; or 
(1)(iii)(B) Provide a uniform dollar or percentage increase for network providers that provide a 

particular service under the contract. 
(1)(iii)(C) Adopt a maximum fee schedule for network providers that provide a particular ser-

vice under the contract, so long as the MCO, PIHP, or PAHP retains the ability to 
reasonably manage risk and has discretion in accomplishing the goals of the con-
tract. 

(2) Process for approval.  
(2)(i) All contract arrangements that direct the MCO's, PIHP's or PAHP's expenditures under paragraphs 

(c)(1)(i) through (iii) of this section must be developed in accordance with §438.4, the standards speci-
fied in §438.5, generally accepted principles and practices, and have written approval prior to implemen-
tation. To obtain written approval, a state must demonstrate, in writing, that the arrangement— 
(2)(i)(A) Is based on the utilization and delivery of services; 
(2)(i)(B) Directs expenditures equally, and using the same terms of performance, for a class 

of providers providing the service under the contract; 
(2)(i)(C) Expects to advance at least one of the goals and objectives in the quality strategy in 

§438.340; 
(2)(i)(D) Has an evaluation plan that measures the degree to which the arrangement ad-

vances at least one of the goals and objectives in the quality strategy in §438.340; 
(2)(i)(E) Does not condition network provider participation in contract arrangements under 

paragraphs (c)(1)(i) through (iii) of this section on the network provider entering into 
or adhering to intergovernmental transfer agreements; and 

(2)(i)(F) May not be renewed automatically. 
(2)(ii) Any contract arrangements that direct the MCO's, PIHP's or PAHP's expenditures under paragraphs 

(c)(1)(i) or (c)(1)(ii) of this section must also demonstrate, in writing, that the arrangement— 
(2)(ii)(A) Must make participation in the value-based purchasing initiative, delivery system 

reform or performance improvement initiative available, using the same terms of 
performance, to a class of providers providing services under the contract related to 
the reform or improvement initiative; 

(2)(ii)(B) Must use a common set of performance measures across all of the payers and pro-
viders; 

(2)(ii)(C) May not set the amount or frequency of the expenditures; and 
(2)(ii)(D) Does not allow the state to recoup any unspent funds allocated for these arrange-

ments from the MCO, PIHP, or PAHP. 
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42 CFR 438.6 (c) With GHHI In-Line Analysis  
Delivery system and provider payment initiatives under MCO, PIHP, or PAHP contracts— 

(1) General rule. Except as specified in this paragraph (c), in paragraph (d) of this section, in a specific provision of Title 

XIX, or in another regulation implementing a Title XIX provision related to payments to providers, that is applicable to 

managed care programs, the state may not direct the MCO's, PIHP's or PAHP's expenditures under the contract. 

(1)(i) The state may require the MCO, PIHP or PAHP to implement value-based purchasing models for 

provider reimbursement, such as pay for performance arrangements, bundled payments, or other 

service payment models intended to recognize value or outcomes over volume of services. 

GHHI: We believe that Pay for Success is a form financing for a specific type of value-based pur-

chasing that relies on retrospective outcomes-based payments. This section wholly applies to it. 

We also believe that this language which allows a state to require implementation of models, 

would also allow states to permit parties to advance value-based purchasing models, such as Pay 

for Success, beyond those that they require.  

(1)(ii) The state may require MCOs, PIHPs, or PAHPs to participate in a multi-payer or Medicaid-specific deliv-

ery system reform or performance improvement initiative. 

(1)(iii) The state may require the MCO, PIHP or PAHP to: 

(1)(iii)(A) Adopt a minimum fee schedule for network providers that provide a particular ser-

vice under the contract; or 

GHHI: Not applicable to Pay for Success 

(1)(iii)(B) Provide a uniform dollar or percentage increase for network providers that provide a 

particular service under the contract. 

GHHI: Not applicable to Pay for Success 

(1)(iii)(C) Adopt a maximum fee schedule for network providers that provide a particular ser-

vice under the contract, so long as the MCO, PIHP, or PAHP retains the ability to 

reasonably manage risk and has discretion in accomplishing the goals of the con-

tract. 

GHHI: Not applicable to Pay for Success 

(2) Process for approval.  

(2)(i) All contract arrangements that direct the MCO's, PIHP's or PAHP's expenditures under paragraphs 

(c)(1)(i) through (iii) of this section must be developed in accordance with §438.4, the standards speci-

fied in §438.5, generally accepted principles and practices, and have written approval prior to implemen-

tation. To obtain written approval, a state must demonstrate, in writing, that the arrangement— 

(2)(i)(A) Is based on the utilization and delivery of services; 

GHHI: Pay for Success projects are based on the delivery of intervention services 

that typically seek to decrease the required and, in turn, the observed medical utiliza-

tion of a population, especially acute care utilization such as hospital readmissions.  

(2)(i)(B) Directs expenditures equally, and using the same terms of performance, for a class 

of providers providing the service under the contract; 
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GHHI: state guidance and contracts or amendments there to can all allow or direct 

expenditures generally on value-based purchasing arrangement financed by Pay for 

Success projects for all Managed Care Entities in their jurisdiction.  

(2)(i)(C) Expects to advance at least one of the goals and objectives in the quality strategy in 

§438.340; 

GHHI: A requirement of the state on Managed Care Entities can be a direct link to the 

state’s Quality Strategy would be a focus of the arrangement. 

(2)(i)(D) Has an evaluation plan that measures the degree to which the arrangement ad-

vances at least one of the goals and objectives in the quality strategy in §438.340; 

GHHI: Pay for Success arrangements are contingent on the use of independent eval-

uations to determine the impact they have on the desired outcomes.  

(2)(i)(E) Does not condition network provider participation in contract arrangements under 

paragraphs (c)(1)(i) through (iii) of this section on the network provider entering into 

or adhering to intergovernmental transfer agreements; and 

GHHI: There is not now nor in the future would there be requirements of participation 

in the contract by any party, including network providers. 

(2)(i)(F) May not be renewed automatically. 

GHHI: Pay for Success arrangements are not automatically renewed, nor is there 

appetite to do so on the MCO side, they are seeking to test the effectiveness of ser-

vices in real world circumstances so that they can work with their state(s) to determine 

if and how the services should be treated in the future.   

(2)(ii) Any contract arrangements that direct the MCO's, PIHP's or PAHP's expenditures under paragraphs 

(c)(1)(i) or (c)(1)(ii) of this section must also demonstrate, in writing, that the arrangement— 

(2)(ii)(A) Must make participation in the value-based purchasing initiative, delivery system 

reform or performance improvement initiative available, using the same terms of 

performance, to a class of providers providing services under the contract related to 

the reform or improvement initiative; 

GHHI: states can enable all Managed Care Entities to pursue Pay for Success ar-

rangements by specifying appropriate terms to all applicable parties in the state. 

(2)(ii)(B) Must use a common set of performance measures across all of the payers and pro-

viders; 

GHHI: states can enable all Managed Care Entities to pursue Pay for Success pro-

jects that include a list of appropriate performance measures or specify required ones, 

for example, reductions in total cost of care.  

(2)(ii)(C) May not set the amount or frequency of the expenditures; and 
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GHHI: state contracts with Managed Care Entities would not direct the amount of 

frequency of spending required.  The Managed Care Entity would determine their own 

terms for the Pay for Success arrangement. 

(2)(ii)(D) Does not allow the state to recoup any unspent funds allocated for these arrange-

ments from the MCO, PIHP, or PAHP. 

GHHI: Pay for Success arrangements return unspent capital to their funders or allow 

MCOs to retain surplus economic value 
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CMS Commentary and Notes  
An overview of the actual text with limited discussion where appropriate 

 

The new regulations are comprehensive and include a written discussion, as well as ques-

tion and answer sections taken directly from public comments.  This section outlines sev-

eral discussion points that relate to Pay for Success through references to “value-based 

purchasing” as well as a limited review of performance based contracting.   

 
Key issues: 

➢ GHHI holds that Pay for Success projects are not a type of pay-for-performance ar-

rangement between a state and managed care provider, rather they are an arrange-

ment between a managed care provider and their subcontracted service provider(s) to 

secure services that will be compensated on the value the services generate, measured 

in cost-savings or by other means.   

➢ GHHI believes strongly that states can require participation in value-based purchas-

ing programs that may leverage Pay for Success financing. Further, we believe that the 

language used is also permissive of allowing, encouraging, or incentivizing participa-

tion by a class of providers using a variety of explicitly named options available to 

states.  

➢ GHHI believes that CMS has been explicit in stating that appropriately designed and 

implemented value-based purchasing programs, which may include Pay for Success 

financing, will result in Federal Payment Participation (FPP). Additionally, the parts 

of the program listed in the contract as such will be included in the calculation of the 

numerator of the Medical Loss Ratio (MLR) and treated as value-based payments off-

setting medical expenses.  
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Commentary on Pay-For-Performance  
GHHI’s assessment is that Pay for Success is a type of value-based purchasing that is done 

by a managed care provider that secures a service provider to implement the Pay for Suc-

cess intervention services. The following commentary is insightful.  

 

© www.ghhi.org

Pay for Success would classify as an ‘other’ value-based purchasing 

arrangement. 

How does CMS see Pay for Success?

Source(s): 27578 Federal Register / Vol. 81, No. 88 / Friday, May 6, 2016 / Rules and Regulations

Note(s): Pay for Success is not an incentive arrangement as designated by 42 CFR 438.6(a) as it does not provide additional funds over and above 

the capitation rate for meeting targets specified in the contract.  

Value-based …

Pay for Success:

• Is a contract between a managed care 

provider and a subcontracting service 

provider, usually for preventive services.

• Replaces existing spending with 

compensation between a managed care 

provider and their service providers. 

• Does not provide additional compensation 

or withhold compensation to a managed 

care provider nor does it provide 

incentives or withholdings from a managed 

care provider to one of their 

subcontracting service providers.

… but not pay-for-performance

Pay-for-performance:

• Is a contract between a state and a 

managed care provider for health care 

services.

• Augments existing spending, while the 

underlying compensation remains 

relatively stable. 

• Does provide incentives or withholding 

relationships to a managed care provider 

that are capped at 105% of the capitation 

rate. 

 

 

Page 27578 
Comment: A few commenters asked if pay-for-performance arrangements would constitute an incentive arrangement 
and thereby be subject to the requirements in § 438.6(b)(2). If pay for-performance arrangements fell under the re-
quirements for incentive arrangements in § 438.6(b)(2), commenters were concerned about the provisions in § 
438.6(b)(2)(i) and (ii) that limit such arrangements to a fixed period of time and specify that these arrangements are 
not subject to automatic renewal.  
 
Response: We believe that pay-for performance programs, if applied to the performance of managed care plans, may 
be an incentive arrangement or withhold arrangement under the regulations in § 438.6(b)(2) or (b)(3). The distinction 
depends on whether the financial reward to the managed care plan is in addition to the amounts received under the 
capitation payment or are based on payment of amounts withheld from the actuarially sound capitation payment. We 
address comments related to the requirements in§ 438.6(b)(2)(i) and (ii) below. 

 

GHHI believes that Pay for Success is a value based purchasing arrangement, but not nec-

essarily a pay-for-performance arrangement. There are two primary distinctions being, 

first, the purpose of the payments and, second, the parties the arrangement is between.  
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First, the concept of Pay for Success is to replace existing spending rather than to provide 

additional or withhold existing spending, making them fundamentally different while 

both allowable under 42 CFR 438.6(C)(1)(i).  In Pay for Success, the state’s contract with 

the MCE would not supply additional funding for the project, but would reward the MCE 

for investing in services that improve the health of the population, improve the quality of 

care by providing additional elements of care, and reduce the cost by investing in preven-

tative measures. It would use an independent evaluation to identify the cost-savings gen-

erated by the MCE’s program and allow the MCE to make value based payments to its 

subcontracting service providers commensurate with the savings their services generate.  

 

Second, pay-for-performance arrangements are between a state and their managed care 

providers, while the value-based purchasing done by the managed care provider would be 

between that managed care provider and their subcontracted service provider. 

 

GHHI Summary of Commentary on Value-Based Payment Arrangements  
 

➢ Page 27526:  CMS would like to maintain the ability to clearly identify what payments 

have been made using value-based purchasing methods within data.  Our recommen-

dations for Pay for Success projects include recording data in programmatic charge 

codes used by the Managed Care providers, which accomplishes this fully, for more 

information please see “The Outcomes-Based Payments Handbook” by GHHI.  Fur-

ther, CMS is trying to monitor the efficacy of their various programs, including value-

based purchasing initiatives.   

➢ Page 27574: To accommodate situations where there may be better data-sources than 

fee-for-service data, they are allowed.  This is potentially highly beneficial for the pur-

poses of setting-up or evaluating programs in where there are other active payment 

mechanisms.   

➢ Page 27577: GHHI analysis CMS clearly stated that “The risk sharing arrangements, 

incentive arrangements, and withholds arrangements … are between the state and 

[managed care provider]. These arrangements … do not regulate arrangements be-
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tween the managed care plans and network providers.” Conceptually, this same prin-

ciple should apply to a managed care provider and their relationship with subcon-

tracted home and community based service providers.  

➢ Page 27577: CMS states that managed care providers can be incented or provided in-

centives through withholding arrangements to participate in value-based purchasing 

initiatives.  To be clear, we believe that this provides a separate way for states to in-

centivize participation in value-based purchasing arrangements, where they choose 

not to require it.  This does not affect the underlying calculation of an appropriate 

capitation rates.  Please see other comments on this topic.   

➢ Page 27582: This section clearly states that savings from programs, even if unspent, 

would be retained by the managed care provider.  

➢ Page 27583: states are allowed to require their managed care providers to pursue 

value-based purchasing initiatives, as one of the limited manners in which they can 

direct expenditures.  Further, states are given a wide purview over how to do so in-

cluding the use of incentive or withhold arrangements to incentivize participation. 

This implies that, while given explicit authority to require participation in value-based 

purchasing programs, states can also allow, encourage, or incentivize participation in 

such programs, without making it a requirement.  

➢ Page 27586: CMS specifically intended to ensure that the requirements of value-based 

purchasing initiatives were so broad as to not be a barrier to their potential, while also 

not allowing a state to require participation by a single entity or such a specific group 

as to be problematic.  They list the specific classes as public hospitals, teaching hospi-

tals, or ‘other’ classification of providers.  In theory, this would allow focusing on any 

valid provider classification that there is precedent for CMS being permissive of.  

➢ Page 27586: Value-based purchasing agreements result in payments to managed care 

providers that cannot be conditioned on anything other than the value-based purchas-

ing model. This explicitly excludes inter-governmental transfers.   

➢ Page 27587: This section is foundational for value-based purchasing and Pay for Suc-

cess projects alike. It explicitly cites the concerns of reimbursement, actuarially sound 

inclusion of expenses in capitation rate calculations, and issues of administrative 

costs.  The response clearly states that value-based purchasing arrangements must be 

described in the contract. The contract must include the non-benefit component of 
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programs that can include administrative costs.  Both costs are appropriate and 

should be used in the determination of rates.  Further, if the activities aim to improve 

health care quality, encompass value-based purchasing or other delivery system re-

forms, then they are to be included in the numerator for Medical Loss Ratio (MLR) 

calculations.  If states work with their managed care partners to implement value-

based purchasing programs that leverage Pay for Success financing approaches ap-

propriately, then they will be appropriately reimbursed for them including Federal 

Funding Participation (FFP).   
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Commentary on Value-Based Payment Arrangements  
 

Page 27526 
Comment: One commenter recommended that CMS change the term “reserves” to “liability” in § 438.8(e)(2)(i)(B) as 
“reserves” in this context has additional meaning beyond an estimate of what has already occurred. In addition, the 
commenter recommended that CMS also include “incurred but not reported” amounts, as well as amounts withheld 
from paid claims or capitation payments which would make the inclusion of § 438.8(e)(2)(i)(C) unnecessary. The com-
menter further stipulated that CMS should clarify that any remittances should not be calculated until the amounts with-
held from network providers are either paid out or retained by the managed care plan.  
 
Response: We agree with the commenter that the use of the term “reserves” in § 438.8(e)(2)(i)(B) was too broad and 
we have modified the text to indicate that unpaid claims liabilities should be counted towards incurred claims for pur-
poses of the MLR calculation. We also agree that the addition of “incurred but not reported claims” should be in this 
paragraph. We do not agree that the provision in§ 438.8(e)(2)(i)(C), pertaining to withholds from payments made to 
network providers, should be removed. This should remain a distinct category of incurred claims in consideration of 
the expansion of value-based purchasing. While we agree that in best practice all of these payments would either be 
made or retained by the managed care plan before determining remittances, states have the flexibility to develop a 
remittance strategy and to determine whether to calculate the remittance before or after these payments are finalized. 

 

GHHI analysis: 

The response is insightful as it shows that CMS would like to maintain the ability to clearly 

identify what payments have been made using value-based purchasing methods within 

data.  Our recommendations for Pay for Success projects include recording data in pro-

grammatic charge codes used by the Managed Care providers, which accomplishes this 

fully, for more information please see “The Outcomes-Based Payments Handbook” by 

GHHI.  Further, CMS is trying to monitor the efficacy of their various programs, including 

value-based purchasing initiatives.   

 

Page 27527 
Comment: One commenter requested that CMS clarify what is meant by “amounts paid to third party vendors for 
secondary network savings,” as stated in § 438.8(e)(2)(v)(A)(3). Another commenter believed that including this provi-
sion may prohibit value-based purchasing and requested that CMS remove it to incent state innovation in this area.  
 
Response: The amounts paid to third party vendors for secondary network savings would be payments made by one 
managed care plan to another vendor to purchase their network for use as a secondary network. In practice, the 
managed care plan purchases another managed care plan’s network to serve as contracted, out-of-network providers 
so as to avoid single-case agreements with those providers, resulting in savings on out-of-network service costs. We 
do not believe including this provision would prohibit value-based purchasing or disincentive managed care plans from 
entering into such arrangements; issuers in the private markets utilize this same business practice. Furthermore, in-
consideration of changes made to the denominator to exclude incentive payments from premium revenue, we believe 
there are adequate incentives for value-based purchasing within the scope of the MLR calculation. 
 

GHHI analysis:  



20 Medicaid Value-Based Purchasing Authority- June 2017 

 

The CMS response states that this section was only intended to govern the payments made 

from one managed care provider network to another managed care provider network, al-

lowing for additional cost savings, but does not preclude any managed care provider from 

appropriately subcontracting for services.  

 

Page 27574 
Comment: We received a few comments on the use of FFS data as proposed in § 438.5(c)(1). Commenters believed 
that CMS should modify this section to not only allow that base data may vary from the traditional FFS type model, but 
that promotes the use of alternative payment methods which may not fall into the proposed base data requirements. 
Another commenter stated that as managed care grows, FFS data becomes less available and less reliable as a 
benchmark for establishing capitation rates and may not truly reflect the health status of, and spending for, individuals 
in managed care plans. Other commenters requested that CMS require states to consider market rates in MA, CHIP, 
and the private market when developing the capitation rates.  
 
Response: We agree that FFS may not be the most reliable or relevant source of base data, especially for mature 
managed care programs. Note that at§ 438.5(c)(1) modifies FFS data with “as appropriate” to recognize that such data 
may not be a reasonable data source in all circumstances; however, such data would likely be relevant when a new 
population transitions to a managed care program. We believe that encounter data and audited financial reports would 
be appropriate sources of base data under managed care contracts that use value-based purchasing. Regarding the 
commenters that requested that CMS require states to consider market rates in other coverage options when devel-
oping capitation rates, it would not be appropriate for us to do so. The relevant base data must be based on the 
Medicaid population, or if such data is not available, the base data must be derived from a similar population and 
adjusted to make the utilization and price data comparable to data from the Medicaid population. 
 

 

GHHI analysis 

To accommodate situations where there may be better data sources than fee-for-service 

data, they are allowed.  This is potentially highly beneficial for the purposes of setting up 

or evaluating programs in where there are other active payment mechanisms.   

 

 

Page 27577 
Comment: Several commenters requested clarification in the regulation that risk sharing arrangements are incentive 
arrangements and that incentive payments to FQHCs are to beheld outside of the reconciliation process to reimburse 
FQHCs at the amounts required under the state plan.  
 
Response: [1] The risk sharing arrangements, incentive arrangements, and withholds arrangements described 
in § 438.6(a) and (b) are between the state and the MCO, PIHP or PAHP. These arrangements—and the require-
ments of § 438.6(a) and (b)—do not regulate arrangements between the managed care plans and network pro-
viders. (See § 438.3(i) for the regulation governing physician incentive plans, which are a type of incentive arrange-
ment between managed care plans and providers). To directly address the commenters' request, FQHCs and RHCs 
are required by statute to be reimbursed according to methodologies approved under the state plan. In the event a 
particular financial incentive arrangement related to meeting specified performance metrics for these providers is part 
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of the provider agreement with the managed care plan, those financial incentives must be in addition to the required 
reimbursement levels specified in the state plan.  
 
After consideration of public comments, we are finalizing paragraph(a) and its definitions with modifications. The defi-
nition of a risk corridor in § 438.6(a) as a risk sharing mechanism that accounts for both profits and losses between the 
state and the MCO, PIHP, or PAHP. Section438.6(a) also maintained the existing definition for incentive arrangements 
and proposed a definition for withhold arrangements. While we did not receive comments on those proposed defini-
tions, we believe clarification is necessary as to the scope of these contractual arrangements. These arrangements 
are the methods by which the state may institute financial rewards on the MCO, PIHP, or PAHP for meeting perfor-
mance targets specified in the contract. These arrangements, and the associated regulatory framework in§ 438.6(b)(1) 
and (2), do not apply to financial arrangements between managed care plans and network providers to incent network 
provider behavior. We will finalize the definition of incentive arrangements in § 438.6(a)with a technical correction to 
replace the term “contractor” with “MCO, PIHP, or PAHP” for consistency with the definition for withhold arrangements 
and to remove any ambiguity as to the entity that may be subject to such arrangements under the contract. 
 
In addition, we believe it is important to distinguish in the final rule between a withhold arrangement, subject to the 
requirements at § 438.6(b)(3), and a penalty that a state would impose on a managed care plan through the contract. 
A withhold arrangement is tied to meeting performance targets specified in the contract that are designed to drive 
managed care plan performance in ways distinct from the general operational requirements under the contract. [2] For 
example, states may use withhold arrangements (or incentive arrangements) for specified quality outcomes 
or for meeting a percentage of network providers that are paid in accordance with a value-based purchasing 
model. A penalty, on the other hand, is an amount of the capitation payment that is withheld unless the managed care 
plan satisfies an operational requirement under the contract and is not subject to the requirements at § 438.6(b)(3). 
For example, a state may withhold a percentage of the capitation payment to penalize a managed care plan that does 
not submit timely enrollee encounter data. To clarify this distinction in the final rule, we are finalizing the definition for 
a withhold arrangement with additional text to distinguish it from a penalty, which is assessed for non-compliance with 
general operational contract requirements. We note that this does not provide federal authority for penalties (other than 
sanctions authorized under section1932(e) of the Act) and that penalties are subject to state authority under state law.  
 
In paragraph (b), we established the basic standards for programs that apply risk corridors or similar risk sharing 
arrangements, incentive arrangements, and withhold arrangements. In§ 438.6(b)(1), we proposed to predesignate the 
existing standard (incurrent § 438.6(c)(2)) that the contract include a description of any risk sharing mechanisms, such 
as reinsurance, risk corridors, or stop-loss limits, applied to the MCO, PIHP, or PAHP. The proposed regulation text 
included a no exhaustive list of examples and we stated our intent to interpret and apply this regulation to any mecha-
nism or arrangement that had the effect of sharing risk between the MCO, PIHP, or PAHP and the state. Given the 
new standards related to using, calculating, and reporting MLRs, we noted that states should consider the impact on 
the MLR when developing any risk sharing mechanisms. We did not receive comments on paragraph (b)(1) and will 
finalize as proposed with a modification to include the standard that was in the2002 rule at § 438.6(c)(5)(i) that was 
inadvertently omitted in the proposed rule specifying that risk-sharing mechanisms must be computed on an actuarially 
sound basis.  
 
In § 438.6(b)(2), we proposed to predesignate the existing standards for incentive arrangements currently stated in § 
438.6(c)(5)(iii), but with a slight modification. We proposed to add a new standard in § 438.6(b)(2)(v) that incentive 
arrangements would have to be designed to support program initiatives tied to meaningful quality goals and perfor-
mance measure outcomes. We also clarified that not conditioning the incentive payment on IGTs means that the man-
aged care plan's receipt of the incentive is solely based on satisfactory performance and is not conditioned on the 
managed care plan's compliance with an IGT agreement. We requested comment as to whether the existing upper 
limit (5percent) on the amount attributable to incentive arrangements is perceived as a barrier to designing performance 
initiatives and achieving desired outcomes and whether CMS must continue to set forth expectations for incentive 
arrangements between the state and managed care plans. We received the following comment son proposed § 
438.3(b)(2) relating to incentive arrangements for managed care plans. 
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GHHI analysis  

Several notes on this section are warranted. Please see bracketed number for references: 

➢ CMS clearly stated that “The risk sharing arrangements, incentive arrangements, and 

withholds arrangements … are between the state and [managed care provider]. These 

arrangements … do not regulate arrangements between the managed care plans and 

network providers.” Conceptually, this same principle should apply to a managed care 

provider and their relationship with subcontracted home and community based ser-

vice providers.  

➢ CMS states that managed care providers can be incented or provided incentives 

through withholding arrangements to participate in value-based purchasing initia-

tives.  To be clear, this provides a separate way for states to incentivize participation 

in value-based purchasing arrangements, where they choose not to require it.  This 

does not affect the underlying calculation of an appropriate capitation rates.  Please 

see other comments on this topic.   

 

Page 27582 
Comment: Several commenters objected to the requirement at§ 438.6(b)(4) that if the state directly makes payments 
to network providers for graduate medical education (GME) costs under an approved state plan, the actuarially sound 
capitation payments must be adjusted to account for those GME payments.  
 
Response: This provision was redesignated in the proposed rule from the current regulation at § 438.6(c)(5)(v) and is 
linked to the provision in§ 438.60 that permits states to make GME payments directly to network providers. Based on 
the comments received, it is clear that states were not consistently applying this provision. We agree that for states 
that make direct GME payments to providers, it is not necessary for the state for develop actuarially sound capitation 
rates prior to excluding GME payments.  
 
After consideration of public comments, we are not finalizing proposed § 438.6(b)(4) (which has the effect of removing 
the provision currently codified at § 438.6(c)(5)(v)) in this final rule but clarify here that if states require managed care 
plans to provide GME payments to providers, such costs must be included in the development of actuarially sound 
capitation rates. We will also remove the reference to § 438.6(c)(5)(v) in§ 438.60 to be consistent with our decision not 
to finalize § 438.6(b)(4). 
 
We proposed to add a new provision to § 438.6(c) to codify what we believe was a longstanding policy on the extent 
to which a state may direct the MCO’s, PIHP’s or PAHP’s expenditures under a risk contract. Existing standards in§ 
438.6(c)(4) (proposed to be predesignated as § 438.3(c)) limit the capitation rate paid to MCOs, PIHPs, or PAHPs to 
the cost of state plan services covered under the contract and associated administrative costs to provide those services 
to Medicaid eligible individuals. Furthermore, under existing standards at § 438.60, the state must ensure that additional 
payments are not made to a provider for a service covered under the contract other than payment to the MCO, PIHP 
or PAHP with specific exceptions. Current CMS policy has interpreted these regulations to mean that the contract with 
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the MCO,PIHP or PAHP defines the comprehensive cost for the delivery of services under the contract, and that the 
MCO, PIHP or PAHP, as risk-bearing organizations, maintain the ability to fully utilize the payment under that contract 
for the delivery of services. Therefore, in § 438.6(c)(1), we proposed the general rule that the state may not direct the 
MCO’s, PIHP’s, or PAHP’s expenditures under the contract, subject to specific exceptions proposed in paragraphs 
(c)(1)(i) through (iii). 
 
In the proposed rule, we noted the federal and state interest in strengthening delivery systems to improve access, 
quality, and efficiency throughout the health care system and in the Medicaid program. In support of this interest, we 
encouraged states that elect to use managed care plans in Medicaid to leverage them to assist the states in achieving 
their overall objectives for delivery system and payment reform and performance improvements. Consistent with this 
interest, we established a goal of empowering states to be able, at their discretion, to incentivize and retain certain 
types of providers to participate in the delivery of care to Medicaid beneficiaries under a managed care arrangement. 
We proposed in paragraphs (c)(1)(i) through (c)(1)(iii) the ways that a state may set parameters on how expenditures 
under the contract are made by the MCO, PIHP, or PAHP, other mechanisms would be prohibited.  
 
Paragraph (c)(1)(i) proposed that states may specify in the contract that managed care plans adopt value-
based purchasing models for provider reimbursement. In this approach, the contract between the state and 
the managed care plan would set forth methodologies or approaches to provider reimbursement that prioritize 
achieving improvements in access, quality, and/or health outcomes rather than merely financing the provision 
of services. Implementing this flexibility in regulation would assure that these regulations promote paying for 
quality or health outcomes rather than the volume of services, which is consistent with broader HHS goals, as 
discussed in more detail in the proposed rule at 80FR 31124. 
 
In paragraph (c)(1)(ii), we proposed that states have the flexibility to require managed care plan participation in broad-
ranging delivery system reform or performance improvement initiatives. This approach would permit states to spec-
ify in the contract that MCOs, PIHPs, or PAHPs participate in multi payer or Medicaid-specific initiatives, such 
as patient-centered medical homes, efforts to reduce the number of low birthweight babies, broad-based pro-
vider health information exchange projects, and other specific delivery system reform projects to improve 
access to services, among others. We acknowledge that, despite the discussion at 80 FR 31124 about the ability to 
engage managed care plans in Medicaid-specific initiatives, we unintentionally omitted these initiatives from the pro-
posed regulatory text at§ 438.6(c)(1)(ii). Under our proposal, states could use the managed care plan payments as a 
tool to incentivize providers to participate in particular initiatives that operate according to state-established and uniform 
conditions for participation and eligibility for additional payments. The capitation rates to the managed care plans would 
reflect an amount for incentive payments to providers for meeting performance targets but the managed care plans 
would retain control over the amount and frequency of payments. We noted that this approach balances the need to 
have a managed care plan participate in a multi-payer or community-wide initiative, while giving the managed care 
plan a measure of control to participate as an equal collaborator with other payers and participants. We also clarified 
that because funds associated with delivery system reform or performance initiatives are part of the capitation 
payment, any unspent funds remain with the MCO, PIHP, or PAHP. We also stated our belief that the overall 
regulatory approach to identify mechanisms that permit states to direct MCO, PHIP, or PAHP expenditures was de-
signed to ensure that payments associated with a reform initiative are also tied to the relative value of the initiative as 
demonstrated through the utilization of services or quality outcomes. As an example of a delivery system reform initia-
tive, we provided that states could make available incentive payments for the use of technology that supports interop-
erable health information exchange by network providers that were not eligible for EHR incentive payments under the 
HITECH Act (for example, long-term/post-acute care, behavioral health, and home and community based providers). 
 
We proposed in paragraph (c)(1)(iii) to permit states to require certain payment levels for MCOs, PIHPs and PAHPs to 
support two state practices critical to ensuring timely access to high-quality, integrated care, specifically: (1) setting 
minimum reimbursement standards or fee schedules for providers that deliver a particular covered service; and (2) 
raising provider rates in an effort to enhance the accessibility or quality of covered services. For example, some states 
have opted to voluntarily pay primary care providers at Medicare reimbursement rates beyond CYs 2013–2014, which 
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was the time period required for such payment levels undersection 1202 of the Affordable Care Act. Because actuarially 
sound capitation rates are based on all reasonable, appropriate and attainable costs (see section I.B.3.b. of the final 
rule), the contractual expectation that primary care providers would be paid at least according to Medicare reimburse-
ment levels must be accounted for in pricing the primary care component of the capitation rate. These amounts would 
be subject to the same actuarial adjustments as the service component of the rate and would be built into the final 
contract rate certified by the actuary. Under the contract, the state would direct the MCO, PIHP, or PAHP to adopt a 
fee schedule created by the state for services rendered by that class of providers. As proposed, paragraph(c)(1)(iii)(A) 
would permit states to direct payment levels for all providers of a particular service as contemplated in this scenario.  
 
In paragraph (c)(1)(iii)(B), we noted the state could specify a uniform dollar or percentage increase for all providers that 
provide a particular service under the contract. This option would have the state treat all providers of the services 
equally and would not permit the state to direct the MCO, PIHP, or PAHP to reimburse specific providers specific 
amounts at specified intervals. We noted that this option would help ensure that additional funding is directed toward 
enhancing services and ensuring access rather than benefitting particular providers. It would also support the standard 
that total reimbursement to a provider is based on utilization and the quality of services delivered. Finally, we also noted 
that this option would be consistent with and build upon the existing standard that the capitation rate reflects the costs 
of services under the contract. Under both approaches in (c)(1)(iii), the MCO,PIHP or PAHP could negotiate higher 
payment amounts to network providers under their specific network provider agreements.  
 
Sections 438.6(c)(2)(i) and (ii) set forth proposed approval criteria for approaches under paragraphs (c)(1)(i)through 
(iii) to ensure that the arrangement is consistent with the specific provisions of this section. To ensure that state direction 
of expenditures promotes delivery system or provider payment initiatives, we expected that states would, as part of the 
federal approval process, demonstrate that such arrangements are based on utilization and the delivery of high-quality 
services, as specified in paragraph (c)(2)(i)(A). Our review would also ensure that state directed expenditures support 
the delivery of covered services. Consequently, we expected that states would demonstrate that all providers of the 
service are being treated equally, including both public and private providers, as specified in paragraph (c)(2)(i)(B). In 
proposed paragraph (c)(2)(i)(C) and (D),we linked approval of the arrangement to supporting at least one of the objec-
tives in the comprehensive quality strategy in § 438.340 and that the state would implement an evaluation plan to 
measure how the arrangement supports that objective. This would enable us and states to demonstrate that these 
arrangements are effective in achieving their goals. In proposed paragraph(c)(2)(i)(E), to promote the extent to which 
these arrangements support proactive efforts to improve care delivery and reduce costs, we would prohibit conditioning 
provider participation in these arrangements on intergovernmental transfer agreements. Finally, in proposed para-
graph(c)(2)(i)(F), because we sought to evaluate and measure the impact of these reforms, such agreements would 
not be renewed automatically.  
 
 

GHHI analysis: 

This section clearly states that savings from programs, even if unspent, would be retained 

by the managed care provider.  

 

Page 27583 
Under proposed paragraph (c)(2)(ii),we specified that any contract arrangement that directs expenditures 
made by the MCO, PIHP, or PAHP under paragraphs (c)(1)(i) or (c)(1)(ii) for delivery system or provider payment 
initiatives would use a common set of performance measures across all payers and providers. Having a set of 
common performance measures would be critical to evaluate the degree to which or Medicaid-specific initiatives 
achieve the stated goals of the collaboration. We sought comment on the proposed general standard, and the three 
exceptions, providing a state the ability to direct MCO’s, PIHP’s, or PAHP's expenditures. Specifically, we sought com-
ment on the extent to which the three exceptions were adequate to support efforts to improve population health and 
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better care at lower cost, while maintaining MCO’s, PIHP’s or PAHP's ability to fully utilize the payment under that 
contract for the delivery of services to which that value was assigned. 

 

 

Comment: Many commenters supported proposed § 438.6(c)(1)(i) and(ii) as broad approaches to support value-based 
purchasing and delivery system reform. Specifically, commenters supported mechanisms to advance patient-centered 
quality outcomes, value-based purchasing models, multiplayer delivery system reforms, performance improvement 
initiatives, and other promising delivery system reforms that could improve care for Medicaid enrollees. A few com-
menters that supported § 438.6(c)(1) recommended that CMS include regulatory text for specific models of care. A few 
commenters recommended that CMS provide regulatory support for Medicaid Accountable Care Organizations (ACOs) 
and other community-based health care models, health homes, patient-centered medical homes, bundled payments, 
and episodes of care. Other commenters recommended that CMS include specific financial incentives to encourage 
states to begin implementing value-based purchasing and begin transitioning their health care delivery systems from 
volume to value. A few commenters recommended against CMS pursuing value-based purchasing. One commenter 
stated that according to are cent Congressional testimony by Med PAC, there is little to no evidence that value-based 
purchasing programs actually produce savings. One commenter recommended that CMS implement value-based pur-
chasing gradually to ensure that such delivery system models actually produce results and savings.  
 
Response: As proposed and finalized here, § 438.3(c)(1)(i) is intended to permit states to require their MCOs, 
PIHPs or PAHPs to use value-based purchasing methods for provider reimbursement as an exception to the 
general rule specified in paragraph (c)(1) regarding state direction of managed care plan expenditures under 
the contract. It is not a requirement that states do so although we encourage states to engage their managed care 
plans, the provider community, and other stakeholders to consider arrangements that would be appropriate for their 
Medicaid programs. We recognize that the evaluation of the efficacy of value-based purchasing methods is ongoing 
and that several models are either in place or under consideration by states. Value-based purchasing is also a priority 
for the Department as discussed at 80 FR31124. We decline to implement specific financial incentives for states 
to undertake value-based purchasing initiatives as such financial incentives would require specific federal 
statutory funding authority. States have the flexibility to use incentive or withhold arrangements as specified 
in§ 438.6(b)(2) and (3) to encourage managed care plans to adopt such payment models. 

 

GHHI analysis: 

Again noted here, states are allowed to require their managed care providers to pursue 

value-based purchasing initiatives, as one of the limited manners in which they can direct 

expenditures.  Further, states are given a wide purview over how to do so including the 

use of incentive or withhold arrangements to incentivize participation. This implies that, 

while given explicit authority to require participation in value-based purchasing pro-

grams, states can also allow, encourage, or incentivize participation in such programs, 

without making it a requirement.  

 

Page 27584 
Comment: Several commenters recommended that CMS include specific stakeholder engagement and public notice 
requirements at § 438.6(c) before states implement delivery system reform initiatives under § 438.6(c)(1)(ii). Several 
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commenters recommended that CMS include specific transparency requirements and seek stakeholder feed-
back on value-based payment arrangements that the state intends to include in managed care plan contracts 
under § 438.6(c)(1)(i).  
 
Response: We decline to add such requirements to § 438.6(c); we believe that these concerns are adequately ad-
dressed by other disclosure and stakeholder involvement requirements. Public notice requirements apply to waiver 
and state plan authorities for managed care programs. In addition, such delivery reform initiatives would be appropri-
ately discussed at the state’s Medical Care Advisory Committee (MCAC), which is required under § 431.12, or at a 
Member Advisory Committee, which is required under § 438.110, if such initiatives involved the MLTSS program. In 
addition, such performance or quality measures would be included in the state’s annual program report at § 
438.66(e)(2)(vii), which is made available on the state’s Web site and shared with the MCAC at § 438.66(e)(3).  

 

 

Page 27585 
Comment: Many commenters recommended that CMS include requirements at § 438.6(c)(2) to ensure that states have 
conducted readiness reviews to ensure providers are ready for delivery system reform and have the ability to success-
fully participate in delivery system reform initiatives before implementation. Commenters also recommended that CMS 
include requirements that protect providers at risk for managed care plan performance for quality and efficiency objec-
tives that rest solely within the control of managed care plan administrators. Commenters recommended that CMS 
prohibit plans from passing risk to providers resulting from state withhold and incentive arrangements. One commenter 
recommended that CMS clarify that managed care plans are only required to make a best effort to encourage providers 
to participate in delivery system reform.  
 
Response: We appreciate that success of value-based purchasing models or other delivery system reforms 
are predicated on the readiness of affected parties—namely, managed care plans and affected providers—to 
undertake the operational and other considerations to implement and sustain these approaches. Section 
438.66(d)(4) sets forth the broad categories of a managed care plan’s operations that are subject to evaluation during 
a readiness review. While we believe that operations, service delivery, and financial management are sufficiently broad 
to capture value-based purchasing or other delivery system reforms under the contract, we acknowledged in the pro-
posed rule, at 80 FR 31158, that states have the flexibility to evaluate additional aspects of the managed care plan 
during the readiness review. Considering the resources necessary to implement, oversee, and achieve meaningful 
delivery system reform, we encourage states to assess the readiness of managed care plans to partner in those efforts. 

 

 

Page 27586 
Comment: Several commenters recommended that CMS include requirements that states may not require FQHCs to 
assume risk for services beyond primary and preventive care as a prerequisite for obtaining a managed care provider 
agreement. Commenters provided that FQHCs are prohibited from using section 330 funding for any services outside 
their scope, which is typically limited to primary and preventive care and requested a new paragraph in § 438.6(c)(2)(i) 
to acknowledge that FQHCs cannot be required to assume risk for additional services as a condition for obtaining a 
managed care provider agreement.  
 
Response: The determination to apply value-based purchasing models, delivery system reform initiatives, or perfor-
mance improvement initiatives to a particular provider type must take into account statutorily mandated payment levels 
or methodologies, as well as additional considerations such as conditions for grant funding from other federal agencies. 
We recognize that provider types in addition to FQHCs may have similar concerns; therefore, it would not be appropri-
ate to specify one provider type, as the commenter recommended, to the exclusion of others in the regulation. However, 
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depending on a provider’s particular treatment under Title XIX, we clarify here that value-based purchasing meth-
odologies or other performance initiatives may not interfere with federal statutory mandates, including pay-
ment methodologies. 

 

 

Page 27586 
Comment: Several commenters did not support proposed § 438.6(c)(2)(i)(B) which requires states to direct expendi-
tures equally for all public and private providers providing the same service under the contract. Commenters recom-
mended that states be permitted to direct payments to certain provider types within a service classification without 
having to include all providers of that same service under a singular payment initiative. Commenters also recom-
mended that states not be held to unreasonable uniformity requirements when pursuing next generation, 
value-based payment initiatives, because these programs are designed to target only certain providers within 
a category. Many commenters recommended that CMS clarify and allow states to direct payment amounts for certain 
services to providers of differing types, specialties, and settings.  
 
Response: We agree with commenters that the proposal at § 438.6(c)(2)(i)(B), which would have required states to 
direct expenditures under the approach selected at § 438.6(c)(1)(i) through (iii) to all public and private providers 
providing the same service under the contract, was unnecessarily restrictive and could have inhibited a state’s policy 
goals for the Medicaid program. Therefore, we will finalize this section to specify that the expenditures are directed 
equally, and using the same terms of performance, for a class of providers providing the service under the contract. 
This modification will permit states to limit a fee schedule, value-based purchasing arrangement, or delivery 
system reform or performance improvement initiative to public hospitals, teaching hospitals, or other classi-
fication of providers. Similarly, we have modified § 438.6(c)(2)(ii)(A) to remove the requirement that participation in 
value-based purchasing initiatives, delivery system reform, or performance improvement initiatives be made available 
to both public and private providers subject to the initiative and are replacing it with a requirement that such initiatives 
be available to a class of providers. 

 

GHHI analysis: 

CMS specifically intended to ensure that the requirements of value-based purchasing in-

itiatives were so broad as to not be a barrier to their potential, while also not allowing a 

state to require participation by a single entity or such a specific group as to be problem-

atic.  They list the specific classes as public hospitals, teaching hospitals, or ‘other’ classi-

fication of providers.  In theory, this would allow focusing on any valid provider classifi-

cation that there is precedent for CMS being permissive of.  

 

Page 27586 
Comment: Several commenters did not support proposed § 438.6(c)(2)(i)(E) which would prohibit states from condi-
tioning provider participation in a delivery system reform initiative based on intergovernmental transfer agreements. 
Some commenters requested that CMS permit flexibility on proposed limits or restrictions regarding intergovernmental 
transfers while others stated that the proposal should be withdrawn entirely. Other commenters requested further clar-
ification on the extent to which the prohibition against conditioning provider participation on intergovernmental transfer 
arrangements would restrict increased capitation payment programs where the nonfederal share component is based 
entirely on voluntary local contributions.  
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Response: Section 438.6(c)(2)(i)(E) means that the network provider’s participation in a contract arrangement under 
paragraphs (c)(1)(i) through (c)(1)(iii) cannot be conditioned on the network provider entering into or adhering to an 
IGT agreement. The approaches in § 438.6(c)(1)(i) through (iii) are permissible ways under the managed care contract 
to set minimum payment requirements or reimbursement models or to incent quality outcomes. These approaches 
recognize the role of the provider in the delivery of services rather than as a source of the non-federal share. Therefore, 
it is imperative that provider eligibility to receive payments under these provisions can only be conditioned 
on the delivery of services in the instances of minimum provider fee schedules or value based purchasing 
models or the achievement of specified performance measures. We will finalize § 438.6(c)(2)(i)(E) to clarify that 
the network provider’s participation in the contract arrangements at paragraphs (c)(1)(i) through (iii) is not conditioned 
on the network provider entering or adhering to an IGT agreement; this change is discussed in more detail in connection 
with § 438.6(b)(2)(i) through (v) and (b)(3)(i) through (v) above. 

 

GHHI analysis: 

Value-based purchasing agreements result in payments to managed care providers that 

cannot be conditioned on anything other than the value-based purchasing model. This 

explicitly excludes inter-governmental transfers.  

 

Page 27587 
Comment: Several commenters recommended that CMS provide a clear regulatory path for value-based or 
delivery system reform payments to be considered in rate setting. Commenters recommended that CMS pro-
vide a linkage between proposed §§ 438.5 and 438.6(c) to clarify that payments made under a value-based 
purchasing model, where improvements in population health driven by managed care plans and their provid-
ers reduced the volume of encounters, can be considered as an allowable component of rate development. 
Some commenters stated that implementing delivery system reforms has administrative cost implications, 
including data analysis, program design and monitoring, and contract development activities. Commenters 
stated that these costs need to be considered in actuarial soundness analyses and included in the adminis-
trative component of the capitation rate. Commenters also recommended that managed care plans not be 
penalized in any MLR calculations as a result of having to spend additional administrative dollars to undertake 
these activities.  
 
Response: Section 438.7(b)(6) requires that the rate certification describe any special contract providers re-
lated to payment in § 438.6(c). In addition, § 438.5(e) pertaining to the non-benefit component of the capitation 
rate development includes other operational costs, which could accommodate administrative expenses in-
curred in the operation of delivery reform efforts under the contract. The MLR calculation standards finalized 
in this rule for the numerator at § 438.8(e)(3)(i), relating to activities that improve health care quality, encom-
pass value-based purchasing or other delivery system reforms; therefore, we do not believe that there is a 
concern about penalizing managed care plans in the MLR calculation in this context. Section § 438.8(e)(3)(i) 
incorporates 45 CFR 158.150(b) and that provision sets forth criteria for activities that improve health care 
quality in a manner that would accommodate such approaches. Therefore, we do not believe additional spec-
ificity is necessary in regulation. 

 

GHHI analysis: 

This section is foundational for value-based purchasing and Pay for Success projects alike. 

It explicitly cites the concerns of reimbursement, actuarially sound inclusion of expenses 



 CMS Commentary and Notes  29 

 

in capitation rate calculations, and issues of administrative costs.  The response clearly 

states that value-based purchasing arrangements must be described in the contract. The 

contract must include the non-benefit component of programs that can include adminis-

trative costs.  Both of these costs are appropriate and should be used in the determination 

of rates.  Further, as long as the activities aim to improve health care quality, encompass 

value-based purchasing or other delivery system re-forms, they are to be included in the 

numerator for Medical Loss Ratio (MLR) calculations.  

 

If states work with their managed care partners to implement value-based purchasing 

programs, such as Pay for Success, appropriately then they will be appropriately reim-

bursed for them including Federal Funding Participation (FFP).   

 

 

Page 27587 
Comment: Many commenters disagreed with proposed § 438.6(c)(1) and specified that limiting state direction of pay-
ments under the managed care plan contract has never been a longstanding policy of CMS before this proposed rule. 
Several commenters stated that there is no federal statute prohibiting a state from directing the expenditures of an 
MCO, PIHP, or PAHP and recommended that CMS remove the language at § 438.6(c)(1). Many commenters recom-
mended that CMS allow flexibility for delivery system reform programs to reflect state and local realities, allowing states 
and managed care plans to design quality and value-based purchasing efforts to target providers and direct payments 
to drive overall improvement in care delivery and access to care. Other commenters stated that CMS’ characterization 
in the proposed rule was inaccurate given that CMS has approved managed care plan arrangements that involve 
requirements for managed care plans to make minimum payments for designated providers.  
 
Many commenters stated specific concerns regarding proposed § 438.6(c)(1) and stated that the regulatory language 
creates inequality in the use of supplemental payments in managed care compared to FFS programs. Commenters 
stated that by making it more difficult for states to use supplemental payments in managed care, it would dis-incentivize 
the use of the managed care delivery model. Commenters stated that the proposed regulatory language would limit 
the full functionality of Medicaid managed care in driving quality and value for Medicaid beneficiaries. Commenters 
stated that CMS’ regulatory approach would inhibit state flexibility to produce the next generation of transformative 
innovations and that the proposed new restrictions could create the potential for a major destabilization of state health 
care delivery systems. Commenters recommended that rather than restricting the use of supplemental payments in 
broad and inappropriate ways, CMS should pursue alternative approaches to promote transparency around these 
payments. Commenters stated that such an approach would help the agency achieve its policy goals while ensuring 
the policy is not a barrier to the use of Medicaid managed care or other innovation. Many commenters recommended 
that CMS modify the proposed language to provide additional flexibility for states to direct expenditures to promote 
access to services for safety-net providers and tailor payment models, for specific class of provider type. Commenters 
recommended that CMS include a fourth exception (to be codified at a new § 438.6(c)(1)(iv)) to allow states to direct 
managed care payments to promote access to and retain certain types of safety-net providers, including public hospi-
tals and public health systems to ensure that Medicaid can retain essential community providers. Many commenters 
stated that the proposed language would destabilize their safetynet provider systems and block states from targeting 
additional Medicaid support to providers with the largest Medicaid patient populations and acknowledging the role and 
extra burden these safety-net providers bear and their inability to subsidize low reimbursement rates.  
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Response: We agree with commenters that it is critical for states to have flexibility in using their Medicaid managed 
care programs to drive value for beneficiaries through improved quality, better care coordination, and reduced costs. 
We also agree with commenters that the regulatory approach should not serve as a barrier to innovation and to trans-
formative payment approaches. However, we believe that the statutory requirement that capitation payments to 
managed care plans be actuarially sound requires that payments under the managed care contract align with 
the provision of services to beneficiaries covered under the contract. Aligning provider payments with the 
provision of services through managed care contracts is also necessary to support improved care delivery 
and transformative innovation. In our review of managed care capitation rates, we have found pass-through pay-
ments being directed to specific providers that are generally not directly linked to delivered services or the outcomes 
of those services. These pass-through payments are not consistent with actuarially sound rates and do not tie provider 
payments with the provision of services.  
 
For purposes of this final rule, we define pass-through payments at § 438.6(a) as any amount required by the state to 
be added to the contracted payment rates between the MCO, PIHP, or PAHP and hospitals, physicians, or nursing 
facilities that is not for the following purposes: A specific service or benefit covered under the contract and provided to 
a specific enrollee; a provider payment methodology permitted under § 438.6(c)(1)(i) through (c)(1)(iii) for services and 
enrollees covered under the contract; a subcapitated payment arrangement for a specific set of services and enrollees 
covered under the contract; GME payments; or FQHC or RHC wrap around payments. This definition is consistent with 
the definition for pass-through payments in CMS’ 2016 Medicaid Managed Care Rate Guidance. 
 
Accordingly, our final rule phases out the ability of states to use pass-through payments by allowing states to direct 
MCO, PIHP and PAHP expenditures only based on the utilization, delivery of services to enrollees covered under the 
contract, or the quality and outcomes of services. However, because we recognize that pass-through payments are 
often an important revenue source for safety-net providers and some commenters requested a delayed implementation 
of the provision at § 438.6(c), the final rule will allow transition periods for pass-through payments to hospitals, physi-
cians and nursing facilities to enable affected providers, states, and managed care plans to transition pass-through 
payments into payments tied to services covered under the contract, value-based payment structures, or delivery sys-
tem reform initiatives without undermining access for the beneficiaries they serve.  
 
To clearly address the issues raised by commenters, it is helpful to clarify the statutory and regulatory differences 
between provider payments under FFS and managed care programs. In the case of FFS, section 1902(a)(30)(A) of 
the Act requires that payment for care and services under an approved state plan be consistent with efficiency, econ-
omy, and quality of care. Regulations implementing section 1902(a)(30)(A) of the Act permit states considerable flexi-
bility in structuring FFS rates, but impose aggregate upper payment limits (UPLs) on rates for certain types of services 
or provider types. For institutional providers, these UPLs are generally based on Medicare payment methodologies. 
Additionally, these UPLs determine the maximum amount of federal funding, or FFP, that is available for services 
through these institutional providers. Many states have used the flexibility under FFS to structure rates to include both 
base payment rates and supplemental rates, with the supplemental rates in some cases reflecting individual provider 
circumstances, such as the volume of uncompensated care. Since aggregate supplemental payments, when added to 
the aggregate base payments, cannot exceed the UPL, the supplemental payments are sometimes tied directly to the 
UPL calculation.  
 
To draw down the federal share of an expenditure for a provider payment, including expenditures for supplemental 
payments, states must document an expenditure that includes a non-federal share. Supplemental payments are typi-
cally funded by intergovernmental transfers (IGTs) from local governments, by certified public expenditures (CPEs) 
from public providers, or by provider taxes, all of which are permissible sources of the nonfederal share of Medicaid 
spending. As states have faced budget pressures, states have sought various approaches to maintain existing Medi-
caid coverage and to avoid reducing benefits for beneficiaries. One approach used to address these challenges has 
been to increase supplemental payments funded through IGTs, CPEs and provider taxes. Over time, these supple-
mental payments have become an important and significant revenue stream to certain provider types.  
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The increase in supplemental payments is frequently associated with lower base payment rates to providers. In fact, 
in some situations supplemental payment revenues exceed revenues from the Medicaid base rates. Paying lower base 
rates raises questions about whether provider rates are sufficient to ensure quality of and access to care, and whether 
adding or increasing supplemental payments to these lower base rates is sufficient to maintain access and quality 
across all providers. Moreover, in some cases these supplemental payment mechanisms are contingent on some 
providers’ ability and willingness to provide the nonfederal share through intergovernmental transfers or certified public 
expenditures rather than on the providers’ provision of services or the efficiency or quality of those services. In review-
ing supplemental payments, we often find it difficult to demonstrate their linkage to services, utilization, quality, or 
outcomes.  
 
In contrast to FFS, section 1903(m)(2)(A)(iii) of the Act provides the requirements for the payment for care and services 
under managed care. Section 1903(m)(2)(A)(iii) of the Act requires contracts between states and MCOs to provide 
capitation payments for services and associated administrative costs that are actuarially sound. The underlying concept 
of managed care and actuarial soundness is that the state is transferring the risk of providing services to the MCO and 
is paying the MCO an amount that is reasonable, appropriate, and attainable compared to the costs associated with 
providing the services in a free market. Inherent in the transfer of risk to the MCO is the concept that the MCO has both 
the ability and the responsibility to utilize the funding under that contract to manage the contractual requirements for 
the delivery of services. Further, unlike FFS, which uses maximum aggregate caps to limit the amount of FFP available, 
managed care limits the amount of FFP to the actuarially sound capitation rate paid to the managed care plan, which 
is based on the amount of funding that is reasonable and appropriate for the managed care plan to deliver the services 
covered under the contract. We also note here that the actuarial soundness requirements apply statutorily to MCOs 
under section 1903(m)(2)(A)(ii) of the Act and were extended to PIHPs and PAHPs under our authority in section 
1902(a)(4) of the Act in the 2002 final rule.  
 
Because the capitation payment that states make to a managed care plan is expected to cover all reasonable, appro-
priate, and attainable costs associated with providing the services under the contract, the statutory provision for man-
aged care payment does not anticipate a supplemental payment mechanism. Managed care plans are expected to 
utilize capitation payments made under a contract to cover all reasonable, appropriate and attainable costs associated 
with providing the services under the contract. We do not believe that section 1903(m)(2)(A)(ii) of the Act permits 
managed care payments that are not directly related to the delivery of services under the contract, because it requires 
actuarially sound payments for the provision of services and associated administrative obligations under the managed 
care contract.  
 
We disagree with the assertion of commenters that limiting state direction of payments under the managed care plan 
contract has not been a federal policy before the proposed rule. As discussed at 80 FR 31123, § 438.6(c)(4) (redesig-
nated at § 438.3(c) in this final rule) limits the capitation rate paid to MCOs, PIHPs, or PAHPs to the cost of state plan 
services covered under the contract and associated administrative costs to provide those services to Medicaid eligible 
individuals. Furthermore, under § 438.60, the state must ensure that additional payments are not made to a provider 
for a service covered under the contract other than payment to the MCO, PIHP or PAHP with specific exceptions. We 
have interpreted these regulations to mean that the contract with the MCO, PIHP or PAHP defines the compre-
hensive cost for the delivery of services under the contract, and that MCOs, PIHPs or PAHPs, as risk-bearing 
organizations, maintain the ability and responsibility to fully utilize the payment under that contract for the 
delivery of services.  
 
Current managed care regulations at § 438.60 expressly prohibit the state from making a payment to a provider for 
services available under the contract between the state and the managed care plan. As a matter of policy, we have 
interpreted § 438.60 to mean that states are also prohibited from making a supplemental payment to a provider through 
a managed care plan, which is referred to as a “pass-through” payment, as discussed earlier.  
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The rationale for this policy interpretation is that the payment to the managed care plan is for the provision of services 
under the contract, in which the managed care plan is responsible for negotiating contracts with providers. If the state 
is making a pass-through payment by requiring a managed care plan to pay network providers in a manner that is not 
related to the delivery of services, this situation is no different than the state making a payment outside of the contract 
directly to providers. Put another way, the pass-through payment requirements do not align payment to the managed 
care plan or providers with the provision of services.  
 
Despite CMS’ interpretation of § 438.60, a number of states have integrated some form of pass-through payments into 
their managed care contracts for hospitals, nursing facilities, and physicians. In general, the size and number of the 
pass-through payments for hospitals has been more significant than for nursing facilities and physicians. There are 
multiple reasons that states have implemented pass-through payments into their managed care contracts. Commonly, 
states that have moved from FFS to managed care have sought to ensure a consistent payment stream for certain 
critical safety-net hospitals and providers and to avoid disrupting existing IGT, CPE, and provider tax mechanisms 
associated with the supplemental payments.  
 
The amount of the pass-through payment often represents a significant portion of the overall capitation rate under the 
contract. We have seen supplemental payments that have represented 25 percent, or more, of the overall contract and 
50 percent of individual rate cells. The rationale for these pass-through payments in the development of the capitation 
rates is often not transparent and it is not clear what the relationship of these pass-through payments is to the require-
ment for actuarially sound rates. Additionally, not directly connecting provider payments to the delivery of services also 
compromises the ability of managed care plans to manage their contractual responsibilities for the delivery of services.  
 
We are concerned that pass-through payments may limit a managed care plan’s ability to effectively use value-
based purchasing strategies and implement quality initiatives. As in FFS, the existence of pass-through payments 
may affect the amount that a managed care plan is willing or able to pay for the delivery of services through its base 
rates or fee schedule. In addition, pass-through payments make it more difficult to implement quality initiatives or to 
direct beneficiaries’ utilization of services to higher quality providers because a portion of the capitation rate under the 
contract is independent of the services delivered. Put another way, when the fee schedule for services is set below the 
normal market, or negotiated, rate to account for pass-through payments, moving utilization to higher quality providers 
can be difficult because there may not be adequate funding available to incentivize the provider to accept the increased 
utilization. In addition, when pass-through payments guarantee a portion of a provider’s payment and divorces the 
payment from service delivery, it is more challenging for managed care plans to negotiate provider contracts with 
incentives focused on outcomes and managing individuals’ overall care.  
 
We understand that many states are interested in directing efforts through contracts with MCOs, PIHPs, or PAHPs to 
improve and integrate care, enhance quality, and reduce costs. Some states have also had an interest in using their 
Medicaid program, which is often one of the largest payers in a state, to promote market-wide delivery and payment 
changes in collaboration with other insurers in the state. We have clarified elsewhere in our response to comments 
that § 438.6(c) provides explicit mechanisms to support innovative efforts to transform care delivery and payment. 
Section 438.6(c)(1)(i) allows states to contractually require managed care plans to adopt value-based purchas-
ing approaches for provider reimbursement. In addition, section 438.6(c)(1)(ii) allows states to require managed 
care plan participation in multi-payer, market-wide delivery system reform, or Medicaid-specific delivery system reform 
or performance improvement initiatives. Finally, § 438.6(c)(1)(iii) allows states to specify minimum and maximum pro-
vider fee schedules. The provisions of § 438.6(c) provide significant flexibility for states to use their Medicaid managed 
care program to implement initiatives to improve and integrate care, enhance quality, and reduce costs. However, § 
438.6(c)(2)(i)(A) and (B) maintains our approach in the proposed rule to require that the payment arrangements be 
based on the utilization, delivery of services, and performance under the contract. As a whole, § 438.6(c) maintains 
the MCO’s, PIHP’s, or PAHP’s ability to fully utilize the payment under that contract for the delivery and quality of 
services by limiting states’ ability to require payments that are not directly associated with services delivered to enrol-
lees covered under the contract.  
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While we do not believe that pass-through payments are consistent with actuarially sound rates and do not align pro-
vider payments with the provision of services, we also acknowledge pass-through payments have served as critical 
source of support for safety net providers who provide care to Medicaid beneficiaries. We also share commenters 
concerns that an abrupt end to pass-through payments could create significant disruptions for some safety-net provid-
ers who serve Medicaid managed care enrollees. As such, we are retaining our proposal to transition pass-through 
payments into value-based payment structures, delivery system reform initiatives, or payments tied to services under 
the contract as provided in § 438.6(c)(1)(i) through (iii).  
 
We recognize the challenges associated with transitioning pass-through payments into payments for the delivery of 
services covered under the contract to enrollees or value-based payment structures for such services. The transition 
from one payment structure to another requires robust provider and stakeholder engagement, agreement on ap-
proaches to care delivery and payment, establishing systems for measuring outcomes and quality, planning, and eval-
uating the potential impact of change on Medicaid financing mechanisms. Many states and state Medicaid programs 
are actively working through many of these issues as part of efforts to move toward value-based purchasing, 
but the process often takes substantial time and attention. We recognize that implementing value-based pay-
ment structures, other delivery system reform initiatives and working through these transition issues, includ-
ing ensuring adequate base rates, is central to both delivery system reform and to strengthening access, 
quality and efficiency in the Medicaid program. Ensuring that actuarially sound capitation rates include adequate 
provider payments is one of the reasons that § 438.4(b)(3) requires an evaluation of the adequacy of the capitation 
rates to meet the requirements on MCOs, PIHPs, and PAHPs in §§ 438.206, 438.207, and 438.208 for the availability 
of services and support coordination and continuity of care. We also note that § 438.6(c)(2)(i)(B), which permits any of 
the approaches in § 438.6(c)(1)(i) through (iii) to be directed toward specific classes of providers, is a tool through 
which states and managed care plans can support payment rates that are directly tied to services.  
 
In an effort to provide a smooth transition for network providers, to support access for the beneficiaries they serve, and 
to provide states and managed care plans with adequate time to design and implement payment systems that link 
provider reimbursement with services covered under the contract or associated quality outcomes, we will finalize this 
rule with a new § 438.6(d) that provides for transition periods related to pass-through payments for specified providers. 
The rule provides a 10-year transition period for hospitals, subject to limitations on the amount of pass-through pay-
ments in § 438.6(d)(2) through (3). After July 1, 2027, states will not be permitted to require pass-through payments 
for hospitals under a MCO, PIHP, or PAHP contract. The rule also provides a 5-year transition period for pass-through 
payments to physicians and nursing facilities. After July 1, 2022, states will not be permitted to require pass-through 
payments for physicians and nursing facilities under a MCO, PIHP, or PAHP contract. After July 1, 2022, for physicians 
and nursing facilities, and after July 1, 2027 for hospitals, only the approaches in § 438.6(c)(1)(i) through (iii) will be 
permitted mechanisms for states to direct the MCO’s, PIHP’s or PAHP’s expenditures under the contract. This transition 
period provides states, network providers, and managed care plans time and flexibility to integrate pass-through pay-
ment arrangements into different payment structures, including enhanced fee schedules or the other approaches con-
sistent with § 438.6(c)(1)(i) through (c)(1)(iii) under actuarially sound capitation rates.  
 
Section 438.6(d) sets forth the time frames and requirements for transitioning pass-through payments to payment 
structures linked to delivered services for hospitals, physicians, and nursing facilities. We have created transition peri-
ods for the payment structures for the three provider types acknowledged in § 438.6(d), because these are the primary 
provider types to which states make UPL and other supplemental payments under state plan authority, which states 
have typically sought to continue making as pass-through payments under managed care programs.  
 
It is important to note that § 438.6(d) provides different periods for hospitals versus nursing facilities and physicians. 
States are also required to phase down hospital pass-through payments, but do not have the same requirement for 
physicians and nursing facilities. This distinction in the treatment of hospitals versus physicians and nursing facilities 
under § 438.6(d) is based on the difference in number and dollar amount of pass-through payments to these different 
provider types under managed care today. Pass-through payments to hospitals are significantly larger than the pass-
through payments to physicians and nursing facilities. We recognize that states and hospitals may use a variety of 
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payment approaches to link payments to services and outcomes. Understanding that it will take significant time to 
design and implement alternative approaches consistent with the final rule and the amount of funding involved, we 
provided a longer time period to transition pass-through payments to hospitals. We also provide for a phased transition 
with annual milestones. Having these milestones is particularly important for hospital payments where states may use 
multiple approaches to achieving the goal of complying with the final rule.  
 
We believe that states will be able to more easily transition pass-through payments to physicians and nursing facilities 
to payment structures linked to services covered under the contract. Consequently, we have provided a shorter time 
period for eliminating pass-through payments to physicians and nursing facilities, but have also not required a pre-
scribed phase down for these payments, although states have the option to phase down these payments if they prefer. 
The distinction between hospitals and nursing facilities and physicians is also based on the comments from stakehold-
ers during the public comment period to the proposed rule. We received many comments on the disruptive nature to 
hospitals and beneficiary access if such pass-through arrangements were abruptly eliminated. Similar concerns were 
not raised with respect to payments to physicians and nursing facilities.  
 
To determine the total amount of pass-through payments to hospitals that may be included in the MCO, PIHP or PAHP 
contracts in any given contract year under the final rule, a state must calculate a base amount and then reduce the 
base amount by the schedule provided in § 438.6(d)(3). The base amount is defined at § 438.6(a) as the amount 
available for pass-through payments to hospitals in a given contract year subject to the schedule for the reduction of 
the base amount in paragraph (d)(3). For contracts beginning on or after July 1, 2017, a state would be able to make 
pass-through payments for hospitals under the contract up to the full “base amount” as defined in § 438.6(a).  
 
The portion of the base amount calculated in § 438.6(d)(2)(i) is analogous to performing UPL calculations under a FFS 
delivery system, using payments from managed care plans for Medicaid managed care hospital services in place of 
the state’s payments for FFS hospital services under the state plan. The portion of the base amount calculated in § 
438.6(d)(2)(ii) takes into account hospital services and populations included in managed care during the rating period 
that includes pass-through payments which were in FFS 2 years prior. This timeframe and use of 2-year old data is in 
place so that the state has complete utilization data for the service type that would be subject to pass-through pay-
ments. We point out that the base amount includes both inpatient and outpatient hospital services. Therefore, the 
calculation of the base amount in § 438.6(d)(2) is calculated using a four-step process:  
 
• Step One: Identify the hospital services that will be provided for the populations under managed care contracts in the 
time period for which the base amount of pass-through payments is being calculated.  
 
• Step Two: For the hospital services identified in Step One that were provided to the relevant populations under man-
aged care contracts for the 12-month period immediately 2 years prior to the time period for which the base amount for 
pass-through payments is being calculated, compare reasonable estimates of the aggregate difference between: (a) 
The amount Medicare would have paid for those hospital services as utilized under the MCO, PIHP, or PAHP contracts 
2 years prior; and (b) the amount MCOs, PIHPs, or PAHPs paid (not including pass through payments) for those 
hospital services utilized under the MCO, PIHP, or PAHP contracts for the 12-month period immediately 2 years prior.  
 
• Step Three: For the hospital services identified in Step One that were provided to the relevant populations under FFS 
during the 2 years immediately prior to the time period for which the base amount is being calculated, compare actual 
or reasonable estimates of the aggregate difference between: (a) The amount Medicare FFS would have paid for those 
hospital services as utilized under FFS two years prior; and (b) the amount the state paid under FFS (not including 
supplemental payments) for those hospital services utilized 2 years prior. This step is in place to acknowledge situations 
where hospital services may not have been covered for some populations during the period for which the base amount 
of pass-through payments is calculated.  
 
• Step Four: Sum the reasonable estimates of the aggregate differences calculated in Step Two and Step Three.  
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As an example, for contracts starting on July 1, 2017, the base amount is derived for the hospital services and the 
populations that will be included in the July 1, 2017 managed care contracts. For those hospital services and popula-
tions, the difference between what Medicare FFS would have paid for the hospital services utilized in 2015 (under 
Medicaid managed care and/or Medicaid FFS, as appropriate) and the actual Medicaid payments for the hospital ser-
vices utilized in 2015 (under managed care and/or FFS, as appropriate) represents the base amount. This method for 
establishing the base amount, which uses the aggregate difference between Medicaid and Medicare reimbursement 
for actual hospital utilization, is directly analogous to the calculations of a hospital UPL payment under Medicaid FFS 
and is, therefore, a familiar exercise for many states.  
 
Building on the similarity to the FFS hospital UPL calculations, in § 438.6(d)(2)(iv), we permit states to make reasonable 
estimates of the aggregate differences in Steps Two and Three in accordance with the hospital upper payment limit 
requirements under 42 CFR part 447 and described in CMS’ hospital UPL guidance, available at https://www.medi-
caid.gov/medicaidchip- program-information/by-topics/ financing-and-reimbursement/ accountability-guidance.html.  
 
Section 438.6(d)(2)(iii) establishes that the base amount is calculated by the state on an annual basis and is recalcu-
lated annually. This annual recalculation is done to account for various factors which impact hospital service utilization 
over time such as changes in enrollment, fee schedules, and service mix.  
 
The schedule for the phased reduction of the base amount of pass-through payments to hospitals is specified at § 
438.6(d)(3). As mentioned above, for contracts beginning on or after July 1, 2017, the state may require pass-through 
payments to hospitals under the contract up to the base amount. For subsequent contract years (contracts beginning 
on or after July 1, 2018 through contracts beginning on or after July 1, 2026), the available amount of pass-through 
payments decreases by 10 percentage points per year. To illustrate, for contracts beginning on or after July 1, 2018, 
90 percent of the base amount is available to be included as pass-through payments under the contract. Per this 
schedule, contracts beginning on or after July 1, 2026, can include 10 percent of the base amount as pass-through 
payments. For contracts starting on or after July 1, 2027, no pass-through payments are permitted. In addition, this 
schedule applies regardless of when a state elects to include pass-through payments. If a state elected to include pass-
through payments starting for contracts on or after July 1, 2018, rather than 2017, the amount available for pass-
through payments is 90 percent of the base amount. We note that nothing in this paragraph would prohibit a state from 
eliminating pass-through payments to hospitals before contracts starting on or after July 1, 2027. However, we provided 
for a phased reduction in the percentage of the base amount that can be used for pass-through payments, anticipating 
that a phased transition would support the development of stronger payment approaches while mitigating any disruption 
to states and providers.  
 
Section 438.6(d)(4) specifies that the calculation of the base amount must be included in the rate certification required 
under § 438.7. The documentation must include the following: A description of the data, methodologies, and assump-
tions used to calculate the base amount; each calculated component of the base amount in § 438.6(d)(2)(i) through 
(ii); and the calculation of the applicable percentage of the base amount available for pass-through payments under 
the schedule in paragraph (d)(3). These additional documentation requirements only apply when the contract with the 
state requires MCOs, PIHPs or PAHPs to make pass-through payments and the state is relying on § 438.6(d) rather 
than an exception identified in § 438.6(c) to direct the MCO’s, PIHP’s or PAHP’s expenditures.  
 
At § 438.6(d)(5), for contracts starting on or after July 1, 2017, pass-through payments would be permitted for physi-
cians and nursing facilities at any amount; this means that pass-through payments for physicians and nursing facilities 
are not subject to the base amount calculation at paragraph (d)(2) or the schedule for pass-through payments at par-
agraph (d)(3) that are applicable to hospitals. However, the transition period for pass-through payments to physicians 
and nursing facilities is shorter than that provided for hospitals. Pass-through payments for physicians and nursing 
facilities are permitted for a total of 5 years ending with contracts that begin on or after July 1, 2022. This transition 
period for pass-through payments to physicians and nursing facilities is in place to provide states maximum flexibility 
over the 5 year period that such payments may be made under managed care contracts. Again, the rationale for the 
shorter transition timeframe is based on our understanding that these payments are generally smaller than the pass-
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through payments attributable to hospitals and, therefore, the process of tying the payments more directly to services 
will be less disruptive. States could elect to take an approach that incrementally phases down the amount of pass-
through payments to these provider types or to eliminate pass-through payments immediately or a period less than 5 
years.  
 
Therefore, after consideration of the public comments, we are finalizing the proposals at § 438.6(c) with the following 
modifications:  
 
• Clarified the statutory and regulatory requirements under Title XIX, as applicable to managed care programs, that 
would be exceptions to the general rule at § 438.6(c)(1).  
 
• Modified §§ 438.3(c)(1)(iii)(A) and (B) to remove the proposed requirement that a minimum fee schedule or uniform 
dollar or percentage increase in provider payments apply to all providers that provide a particular service under the 
contract and made a technical modification to insert “network” before “providers” in each of these paragraphs.  
 
• Added a new § 438.6(c)(1)(iii)(C) to specify that states can include a maximum fee schedule in managed care plan 
contracts, so long as the managed care plan retains the ability to reasonably manage risk and have discretion in 
accomplishing the goals of the contract.  
 
• Clarified § 438.6(c)(2) that expenditures under § 438.6(c)(1)(i) through (iiii) must be developed in accordance with §§ 
438.4, 438.5, and generally accepted principles and practices.  
 
• Changed §§ 438.6(c)(2)(i)(B) and 438.6(c)(2)(ii)(A) to permit states to direct expenditures or make participation 
in value-based purchasing, delivery system reform, or performance improvement initiatives to a class of pro-
viders rather than to all public and private providers under the contract.  
 
• Revised § 438.6(c)(2)(i)(E) to clarify that the network provider’s participation in a contract arrangement under para-
graphs (c)(1)(i) through (c)(1)(iii) is not conditioned on the network provider entering or adhering to an IGT agreement.  
 
In addition, we are finalizing § 438.6 with a new paragraph (d) to define pass-through payments, to permit pass-through 
payments to hospitals subject to a specific calculation and schedule so that the availability of pass-through payments 
for hospitals under managed care contracts ceases for contracts starting on or after July 1, 2027. This new paragraph 
permits pass-through payments for physicians and nursing facilities for contracts starting on or after July 1, 2017 
through contracts starting on or after July 1, 2021.  
 
At 80 FR 31125, we stated our belief that the regulations in part 438 were not a barrier to the operation of programs 
that promote wellness among beneficiaries by Medicaid managed care plans. We advised states and managed care 
plans that undertake efforts to reward beneficiary health care decisions and behaviors through inexpensive gifts or 
services to consult OIG guidance for compliance with section 1128A(a)(5) of the Act. See, for example, OIG, Special 
Advisory Bulletin: Offering Gifts and Other Inducements to Beneficiaries (August 2002), available at http://oig. 
hhs.gov/fraud/docs/alertsandbulletins/ SABGiftsandInducements.pdf. 

 

Page 27690 
Comment: One commenter asked CMS to ensure that all quality metrics have been tested and have performance 
expectations appropriate for managed care plans. Additionally, the commenter asked that all quality metrics, incentives, 
or withholding of payments should reflect value-based purchasing concepts. The commenter recommended such meth-
odologies be provided to the managed care plan prior to the effective period of the contract. Another commenter sug-
gested that CMS replace the development of a MMC QRS with a measure of the degree of provider engagement in 
value-based purchasing. One commenter requested that CMS ensure that the MMC QRS not duplicate current quality 
incentive programs already in place at state or federal levels.  
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Response: We did not propose any value-based purchasing programs, quality incentives, or withholds of pay-
ments related to the MMC QRS. 

 

Page 27696 
Comment: One commenter stated that state reporting on a standardized set of metrics and performance outcomes to 
both CMS and the public would facilitate the transition to value-based purchasing, and enable accurate comparisons 
of quality performance across plans. The commenter noted the importance of ensuring alignment between the stand-
ards to which both states and their contracted managed care plans are held.  
 
Response: We appreciate the commenter’s support for the use of standardized measures and value-based purchasing. 
We agree that this would support performance comparisons across plans. We believe that, in regards to the 
Medicaid managed care requirements, this rule does align to the extent possible the standards to which states and 
plans are subject. 

 

 

Page 27722 
Comment: Many commenters recommended revisions at § 438.66(e)(2) regarding the areas of the managed care 
program assessment report. Several commenters recommended that CMS shorten the list at paragraphs (i) through 
(ix) to reduce state burden. Several commenters recommended that CMS lengthen the list to include all areas listed at 
§ 438.66(b) and (c). One commenter specifically recommended that CMS remove paragraph (e)(2)(ii) related to includ-
ing encounter data reporting by each managed care plan. The commenter stated that paragraph (e)(2)(ii) seemed to 
violate HIPAA regulations. Other commenters recommended that CMS include an assessment of the state’s network 
adequacy standards, the beneficiary support system, and structures for engagement of consumers, providers, advo-
cates, and other stakeholders.  
 
Response: We disagree with commenters that we should shorten the list of areas that states must include in their 
annual managed care program assessment report for each managed care plan at § 438.66(e)(2). We carefully bal-
anced all areas listed at § 438.66(b) and (c) and included what we believe to be the most appropriate and meaningful 
areas to include in an annual report. We also decline to remove paragraph (e)(2)(ii) regarding reporting of encounter 
data, as we disagree that this requirement violates any HIPAA regulations. We clarify that states must provide infor-
mation on and an assessment of the operation of the managed care program on the areas listed at paragraph (e)(2). 
It is not our intention to require the publication of actual encounter data; rather, it is the intent of paragraph (e)(2)(ii) 
that states assess each managed care plan’s performance in this area. As stated elsewhere, we believe that en-
counter data are the basis for any number of required activities, including rate setting, risk adjustment, quality 
measurement, value-based purchasing, program integrity, and policy development. CMS and states have en-
gaged in many efforts to improve the quality, timeliness, and use of encounter data. This portion of the annual report 
provides the opportunity to report on the status of those evolving efforts. We agree with commenters that states should 
include information on and an assessment of the state’s beneficiary support system. We believe this is important to not 
only report on the activities of the beneficiary support system, but we also believe that including the beneficiary support 
system will enhance and improve performance over time. To be consistent with our preamble discussion and regulatory 
text revisions at § 438.66(b)(4) and paragraph (c)(11), we are modifying the regulatory text at paragraph (e)(2) to 
include the beneficiary support system. We will designate the beneficiary support system at paragraph (e)(2)(ix) and 
move the current regulatory text at paragraph (e)(2)(ix) related to LTSS to paragraph (e)(2)(x).  
 
Finally, we will clarify the current regulatory text at paragraph (e)(2)(vi) and include network adequacy standards, as 
we agree with commenters that network adequacy standards are an extension of the availability and accessibility of 
covered services. We are modifying the regulatory text to adopt this recommendation. We decline to add specific 
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requirements for states to include structures for engagement of consumers, providers, advocates, and other stakehold-
ers, as we find this to be a duplicative requirement. We have included requirements throughout part 438 to include 
stakeholder engagement, such as the LTSS stakeholder group required at § 438.70, the managed care plan’s member 
advisory committee at § 438.110, and the requirement listed at § 438.66(e)(3) for states to provide the annual managed 
care program assessment report for each managed care plan to both the Medical Care Advisory Committee and the 
LTSS stakeholder group. We believe that structures for engagement of consumers, providers, advocates, and other 
stakeholders are appropriately included throughout part 438. 

 

 

Page 27739 
Comment: A few commenters requested clarification on “frequency and level of detail” in proposed § 438.242(c)(2). 
Some commenters requested that CMS specify the data elements required for encounter data submissions. One com-
menter suggested we include the five EPSDT screening elements, while another commenter suggested adding number 
of hours worked, travel time, and overtime for home care workers.  
 
Response: We thank the commenters for the opportunity to clarify this issue. Encounter data is critical for states to be 
able to effectively and efficiently operate their managed care programs and to report to CMS. The encounter data are 
the basis for any number of required or voluntary activities, including rate setting, risk adjustment, quality 
measurement, value-based purchasing, program integrity, and policy development. We have engaged in many 
efforts with states to improve the quality, timeliness, and use of encounter data. The data elements required in a state’s 
submission to MSIS/T–MSIS are already defined and states are aware of the required elements. These data elements 
form the minimum requirement that states must collect from managed care plans under proposed § 438.242(c)(3) to 
ensure compliance with § 438.818. However, § 438.242(c)(2) implements section 1903(m)(2)(a)(xi) of the Act, which 
we believe was intended to broadly support program integrity, program oversight, and administration before expending 
federal dollars. As proposed, § 438.242(c)(2) did not include specific elements to ensure that we have the ability to 
respond appropriately to new and emerging program integrity concerns, new methods of fraud waste and abuse, and 
changing oversight concerns. We believe that this flexibility is particularly important as new, more complex and vulner-
able populations transition to managed care and as more federal Medicaid funding is flowing through managed care 
programs. Additionally, we recognize that states need additional and different data elements, beyond the min-
imum required for submission under § 438.818, for other program activities (for example, rate setting, risk 
adjustment, quality measurement, and value-based purchasing). To make the flexibility we intended clearer 
and to provide the parameters and substantive standards for identification of the frequency and level of detail 
for these information submissions, we will revise § 438.242(c)(2) to state that this information must be speci-
fied by CMS and the state based on program administration, oversight and program integrity needs. For this 
reason, we decline to add a specific set of data elements to § 438.242(c)(2). For EPSDT screenings, we are not aware 
of any reason why they would not be included in the encounter data submission to the state, if they are reported by the 
provider to the managed care plan. We note that there are no fields in T–MSIS for number of hours worked, travel time, 
and overtime for home care workers so the state would not be required to submit that data to MSIS/T–MSIS. Conse-
quently, these data would not be covered by § 438.242(c)(3). The managed care plan, by contract, may be required to 
submit that data to the state; managed care plans should consult their contract and the state to determine the reporting 
requirements for that information, if appropriate. We note that § 438.242, as finalized in this rule, imposes a minimum 
requirement that the state must include and ensure through its contracts with managed care plans; states may impose 
additional requirements to serve state needs. 

 

 

Page 27739 
Comment: A few commenters suggested that CMS not require pricing information on encounter data, particularly when 
the provider is paid on a capitated basis.  
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Response: We appreciate the complexity of attaching pricing information to encounters from capitated providers, 
but states need to work with their managed care plans to establish a methodology for consistent submission of these 
types of encounters. Encounters from capitated providers are too frequently not collected by states despite the fact 
that they often represent a high volume of services rendered. Including the paid amount on encounter data provides 
important information to the state and CMS and enables multiple types of useful analysis not previously available. 
Additionally, this information is increasingly more important as CMS and states apply more data-driven, ana-
lytic methods to value-based purchasing efforts and rate development. Per service pricing information may not 
be available when providers are paid on a capitated basis but at least the amount of the capitation payment should be 
available. 

 

 

Page 27741 
Comment: One commenter noted that as managed care plan contracting moves to a more value-based approach, one 
incentive for providers to participate is to limit the amount of reporting and submissions. The commenter recommended 
that CMS engage with states and managed care plans about the tension between encounter data submission and 
value-based purchasing.  
 
Response: We assume that these comments are applicable to both §§ 438.242 and 438.818. Value-based purchas-
ing, which is frequently focused on outcomes, may require additional alternative types of data and the use of 
different methods to document the provision of services and evaluate the quality of services. In many circum-
stances, value-based purchasing has required more extensive data exchanges between providers and man-
aged care plans to ensure the distribution of adequate information about an enrollee’s care. Value-based pur-
chasing may, overtime, require the health care community to develop different methods and systems for doc-
umenting the provision of services than the claims-based approach used today. We will work with stakehold-
ers to monitor the information needs associated with value-based purchasing; however, the predominant 
method for documenting the provision of health care services today is the use of claims data. We note that § 
438.242(c)(2) permits changes in the frequency and level of data when necessary for program administration, oversight 
and program integrity, not necessarily to support transitions to different purchasing models if data other than encounter 
data is collected. States that transition to other purchasing models should be careful to assure that their contracts with 
managed care plans support the states’ needs for data. 

 

 

Page 27741 
Comment: One commenter suggested that any assessment of “sufficient and timely” encounter data as proposed in § 
438.818(a) should also provide consideration for value based purchasing initiatives and how states can document 
expenditures for value and outcomes that may not be captured in encounter data.  
 
Response: We understand the commenter’s concern and agree that certain outcomes, particularly a reduction in un-
desirable services (for example, readmissions), may not be readily apparent in encounter data. However, we believe 
that complete encounter data can demonstrate these improvements through analysis, making compliance with the 
proposed provisions even more critical. Better, more complex, analysis requires more complete, timely, and accurate 
data. 
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Page 27759 
Comment: One commenter asked CMS to clarify in § 457.1203 that states have flexibility to implement and test 
reimbursement methodologies that pay for outcomes.  
 
Response: states have discretion under the regulations to incentivize and retain certain types of providers to 
participate in the delivery of care to CHIP beneficiaries, including under a managed care arrangement, and 
including use of outcome or value-based purchasing models. Managed care plans are a key partner in achieving 
the goals of improved population health and better care at lower cost, and we encourage states to partner with their 
managed care plans to achieve delivery system and payment reform and performance improvements. We agree with 
the commenter that the proposed regulation text was unclear and have clarified in § 457.1203(a) that imple-
menting value-based purchasing models for provider reimbursement is one mechanism states can use to 
enroll efficient and high quality providers. 

 

 

Page 27759 
Comment: Many commenters referred us to their comments on proposed § 438.4(b)(8) (related to developing rates to 
meet the minimum MLR and redesignated in this rule at § 438.4(b)(9)) and § 438.74 (related to state oversight of the 
MLR) or made comments similar to those that were made on those regulations.  
 
Response: We refer commenters to the preamble discussion of § 438.4(b)(9) and § 438.74 above for a more complete 
discussion of the comments we received on these provisions and our responses, which apply equally to CHIP. After 
consideration of the public comments, we are finalizing proposed §§ 457.1203 and 457.1205 with modifications. First, 
we are moving the substance of the provisions of proposed § 457.1205 to § 457.1203(e) and (f), and renaming this 
section “Rate development standards and medical loss ratio” to streamline the regulation text. In § 457.1203, we are 
modifying the text in paragraph (a) to expressly provide that implementing value-based purchasing models 
for provider reimbursement is permitted. In paragraph (b), we are including the word “or” to clarify that a state may 
establish higher rates to assure sufficient provider participation or provider access or to enroll certain other providers. 
We are streamlining the text in paragraph (c). The language proposed in § 457.1205(a) (redesignated to § 457.1203(e)) 
is revised to clarify that states must submit summary MLR reports but that these reports are not required to be submitted 
with the actuarial certification required for Medicaid described in § 438.7. 6. Non-Emergency Medical Transportation 
PAHPs (§ 457.1206) states may use a PAHP structure to deliver NEMT services in CHIP, as is done in some states in 
Medicaid. As such, we proposed to adopt the Medicaid approach to regulating NEMT PAHPs, pursuant to which only 
certain provisions of the regulations would apply. However, under the proposed rule, if a state chooses to use a PAHP 
to provide NEMT services along with other ambulatory medical services, the PAHP is considered a traditional PAHP, 
as defined in § 457.10, and all the PAHP provisions throughout subpart L of this part applicable to PAHPs generally 
would apply. At § 457.1206, we proposed largely to mirror the terms of § 438.9, which sets out the standards that apply 
to PAHPs that provide only NEMT services in Medicaid, with two exceptions. First, proposed § 457.1206 did not include 
standards related to advance directives or LTSS. Second, instead of requiring actuarial soundness, as is required 
under § 438.9(b)(2) by reference to § 438.4, we proposed to require that NEMT PAHPs in CHIP follow the standards 
in § 457.1203 related to rate development. 
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